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Monika Wałachowskaa)

Jurisdiction and applicable law to non — 
contractual obligations
arising out of restriction of competition
A case of the pharmaceutical sector1

Abstract: In this Article the Author has analysed the most important issues arising 
from the interaction between intellectual property law, competition law and the right 
to redress, taking into account the cross-border character of the discussed matters. The 
cases of restraints of competition, having frequently a multinational character raise 
doubts as to both jurisdiction and applicable law. I believe that the EU’s legal act in this 
area are not well agreed. Perhaps after introducing the Directive no. 2014/104 the pro-
visions of both Brussels I-bis and Rome II should be reconsidered, taking into account 
the specific character of delicts in the field of competition law. On one hand the wording 
of art. 6(3) of Rome II somewhat reconciles the interests of both EU-cases and non-EU 
cases, but the risk of applying the mosaic principle in the discussed cases seems inevi-
table. Perhaps for these matters the choice of law should be considered. For example the 
parties could have the possibility to choose the law of one of the affected markets (both 
of an EU-country or non-EU country, since art. 3 Rome II provides for an universal char-
acter of the regulation). When in comes to jurisdiction it is left to the courts to interpret 

a) Dr hab., associate professor, Faculty of Law and Administration Nicolaus Coperni-
cus University Toruń, Poland. 

1 This Article is written within the Narodowe Centrum Nauki (National Science 
Centre) grant no. 2014/15/B/HS5/03183 (Legal instruments delaying the introduction of 
generic medicines to the market — Instrumenty prawne służące opóźnianiu wprowadze-
nia na rynek leków generycznych). The Author wishes to thank the MaxPlanck Institute 
for Comparative and International Private Law (Hamburg) and the MaxPlanck Institute 
for Innovation and Competition (Munich) for the possibility of using their libraries for 
the purpose of preparing this article.
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8 Monika Wałachowska

the notion of both place of act and place of its consequences, which seems to be a proper 
solution. In this way we can apply a case-by-case method. 

Keywords: restraints of competition, tort law, damages, jurisdiction, applicable law

1.  Introduction. Examples of restraints of competition 
in the pharmaceutical sector 

The issues of jurisdiction and applicable law in the pharmaceutical 
sector are of great importance not only from the substantial law point 
of view, but also as being sources of cross-border legal relations. Many 
cases can be placed in a specific “junction” of intellectual property rights, 
competition law and compensation law. In this article I will focus only on 
claims for damages in multistate cases.

For several years now, the European Commission has been monitor-
ing patent settlements2 aimed at delaying the commercialization of ge-
neric medicines, which may raise questions not only from the perspective 
of competition law but also from other areas of law, such as private inter-
national law. Such settlements can be one of the forms of patent abuse, 
but also a dominant position, and at the same raise questions about the 
consequences in the field of law of damages. It is discussed that such 
market practices not only distort competition3 but also affect the position 
of consumers4 and others who are interested in the lower price of generic 

2 See M. Siragusa: The EU Pharmaceutical Sector Inquiry. New forms of Abuse 
and Article 102 TFEU. In: Competition law and intellectual property: A European Per-
spective. Eds. G. Cagg iano, G. Muscolo, M. Tavassi. Alphen aan den Rijn 2012,  
p. 177 et seq.; H. U l lr ich: Strategic patenting by the pharmaceutical industry: towards 
a concept of abusive practices of protection. In: Pharmaceutical, Innovation, Competition 
and Patent law. Eds. J. Drexl, N. Lee. Cheltenham, Elgar Publishing, 2013, p. 244 
et seq.; D. Schnichels, S. Sule: The Pharmaceutical Sector Inquiry and its Impact 
on Competition Law Enforcement. “Journal of European Competition Law & Practice” 
2010, vol. 1, no. 2, p. 93 et seq.; See also M.K. Kolasiński: Odpowiedzialność odszko-
dowawcza za uszczerbek powstały w Unii Europejskiej w wyniku zawarcia sprzecznych  
z prawem antymonopolowym ugód patentowych o odwróconej płatności. “Przegląd Prawa 
Handlowego” 2016, no. 6, p. 5 et seq.

3 However if one looks at the agreements which do not contain a remuneration, the 
anti-competitive effect might be difficult to proof.

4 However the quantification of damages can be difficult and will be probably only 
approximate — see L. Prosperetti: Estimating damages to competitors from exclu-
sionary practices in Europe: a review of the main issues in the light of national courts’ 
experience. In: Competition law and intellectual property: A European Perspective. Eds. 
G. Cagg iano, G. Muscolo, M. Tavassi…, p. 248.
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medicines. Moreover practices restraining competition in the pharma-
ceutical sector may also affect the health policy of the state. In Poland 
introducing the generic medicines to the market undoubtedly remains in 
the interest of the National Health Fund (hereinafter “NHF”) and the 
state budget (entities relevant for reimbursement of medicines [in Polish 
“refundacja”] and financing drugs within the health system financed by 
the state). Moreover these are insurance companies who might be (eco-
nomically) interested in placing the generics to the market (if for exam-
ple the insurer participates in costs of providing medicines within the 
life insurance coverage).

The reason for the use of various legal instruments to delay the com-
mercialization of generic medicines is primarily an economic considera-
tion related not only to the patent procedure itself, but also to the costs 
of introducing a new drug to the market. In addition to hundreds of mil-
lions of Euros or dollars, the drug’s release takes up to 10 to 15 years5, 
and therefore, before the cost of the drug is “repaid”, patent protection 
may expire. In the case of market success, it is in the interest of both the 
original and the generic manufacturer that the product is still commer-
cially viable and profitable (which could serve as a basis for further inno-
vative research). In the meantime, the introduction of generics naturally 
leads to significant price reductions (by up to several dozen percent6) and 
changes in the market position of the interested parties.

In 2009 the European Commission launched an inquiry on the phar-
maceutical sector, monitoring the settlements concluded by manufactur-
ers of original (patented) and generic drugs7. In the announcements pub-
lished also in the subsequent years, it was clearly emphasized that such 
settlements could have an anticompetitive effect, thus affecting not only 
the functioning of the market, but also the situation of consumers (and 
possibly other entities, e.g. national health funds, treasury etc.). Some of 
the settlements may aim not so much as to achieve an amicable solution 
to the dispute but for example the delay of commercialization of generic 
medicines (for a certain remuneration).

5 M.A. Carr ier: Competition law and enforcement in the pharmaceutical industry. 
In: Research Handbook on International Competition Law. Ed. A. Ezrachi. Chelten-
ham 2012, p. 522.

6 Ibidem.
7 Seven reports on this matter (2008 — 2015) are available here: http://ec.europa.eu/

competition/sectors/pharmaceuticals/inquiry/index.html [last seen 11th Aug. 2017]. See 
also L. Kjølbye: Article 82 EC as Remedy to Patent System Imperfections: Fighting Fire 
with Fire? “World Competition Law and Economics Law Review” 2009, vol. 32, issue 2, 
p. 163 et seq.
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These issues coincide simultaneously with the European Union’s as-
pirations to provide private enforcement mechanisms, thus ensuring the 
injured party the right compensation8. Directive of the European Parlia-
ment and of the Council No 2014/104/EU on certain provisions govern-
ing the compensation claims for infringement of the competition laws of 
the Member States and the European Union, adopted on 26 XI 20149 has 
just been implemented by the Polish legislator10.

As I discuss more thoroughly in another papers the substantive law 
issues involving the restraints of competition in pharmaceutical sector11, 
I will only briefly present the possible actions which may have a cross-
border character and therefore rise questions as to jurisdiction and ap-
plicable law. In the discussed area it is clear that because intellectual 
property rights, including patent rights to drugs, are exclusive, the way 
how they are exercised may cause a contradiction between IP rights and 
competition law12. These can be evaluated in the field of national or EU 
competition law13 (especially in the context of abuse of a dominant posi-

 8 See D. Ashton, D. Henry: Competition Damages Actions in the EU. Law and 
practice. Cheltenham, Elgar Publishing, 2013, p. 22 et seq.; CJUE ruling in Manfredi 
C-295/04; see also H.W. Mickl itz: Consumers and Competition — access and compen-
sation under EU law. “European Business Law Review” 2006, p. 3 et seq.; U. Bernitz: 
Introduction to the Directive on Competition Damages Actions. In: Harmonising EU 
Competition Litigation. The New Directive and Beyond. Eds. M. Bergström, M.C. Iac -
ov ides, M. Strand. “Swedish Studies in European Law” 2016, vol. 8, Oxford and Port-
land, Oregon, p. 3 et seq.; J.H.J. Bourgeois, S. Stiev i: EU Competition Remedies in 
Consumer Cases: Thinking Out of the Shopping Bag. “World Competition” 2010, no. 2, 
p. 242 et seq.

 9 “Official Journal” L of 5 XII 2014, p. 1 and seq., hereinafter as “the Directive”.
10 Statute on damages claims for harm caused by infringement of competition law 

of 6th April 2017. “Official Journal” (“Dziennik Ustaw”) of 2017, pos. 1132 (it came into 
force on 26th June 2017), hereinafter as “the Polish Act”.

11 See Instrumenty prawne służące opóźnianiu wprowadzenia na rynek leków gene- 
rycznych — zagadnienia wybrane. “Gdańskie Studia Prawnicze” 2018, vol. 39, p. 343—
356, and Damages for restraints of competition — a case of private enforcement in the 
pharmaceutical sector. “Ius Novum” 2017, vol. 11, no. 4, p. 95—118.

12 See R. Sikorski: Wyłączność korzystania z praw własności przemysłowej. In: 
“System Prawa Handlowego”. T. 3: Prawo własności przemysłowej. Eds. E. Nowińska, 
K. Szczepanowska-Kozłowska. Warszawa 2015, p. 461 and citation of D. Miąsik: 
Stosunek prawa ochrony konkurencji do prawa własności intelektualnej. Warszawa 2012; 
see also K. Schöl ler: Patents and Standards: The Antitrust Objection as a Defense 
in Patent Infringment Proceedings. In: Patents and Technological Progress in a Glo-
balized World. Liber Amicorum Joseph Straus. Eds. W.P. zu Waldeck und Pyrmont, 
M.J. Adelman, R. Brauneis, J. Drexl, R. Nack. Berlin—Heidelberg, Springer, 2009, 
p. 178.

13 See Sirena (C-40/70); AstraZeneca (C-457/10); see also I. Ottav iano, in: Com-
petition law and intellectual property: A European Perspective. Eds. G. Cagg iano, 
G. Muscolo, M. Tavassi…, p. 200; G. Ghindini: Patent ambush and reverse pay-
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tion14). So if for example a biotechnological invention patent holder de-
mands unreasonably high royalties or even refuses to grant a license, 
its action may raise questions from the point of view of competition rules 
and consequently, lead to claim for damages (providing a private enforce-
ment of public competition law). Similarly, the use of other legal instru-
ments may give rise to this anti-competitive effect. As an example we 
might recall the creation of the so-called “patent thickets”15 or “overlap-
ping patents”16. The other practices are being in fact “artificial” attempts 
to extend protection through so-called “ever-greening” strategy (which is 
related to earlier protection: for example, due to the end of patent protec-
tion for the substance itself, the patentee applies for protection for the 
manufacturing method), namely “extending” protection by patenting the 
second use or substance itself17. This type of patent strategy is referred

ments: Comments. In: More common ground for international competition law? Eds. 
J. Drexl, W.S. Gr imes, C.A. Jones, R.J.R. Per itz, E.T. Swaine. Cheltenham, Elgar 
Publishing, 2011, p. 208; J. Drexl: Intellectual property in competition: How to promote 
dynamic competition as a goal. In: More common ground for international competition 
law? Eds. J. Drexl, W.S. Gr imes, C.A. Jones, R.J.R. Per itz, E.T. Swaine…, p. 228; 
M. Kort: Intellectual Property and Article 82 EC. In: Patents and Technological Pro-
gress in a Globalized World. Liber Amicorum Joseph Straus. Eds. W.P. zu Waldeck und 
Pyrmont, M.J. Adelman, R. Brauneis, J. Drexl, R. Nack…, p. 157.

14 See K. Szczepanowska-Kozłowska: Naruszenie praw własności przemysłowej. 
In: “System Prawa Handlowego”. T. 3: Prawo własności przemysłowej. Eds. E. Nowińska, 
K. Szczepanowska-Kozłowska…, p. 714—715. See also CJEU case Magill no. C-242/91 
(abuse of IP rights as an abuse of dominant position); see also Competition Law as  
a Patent ‘Safety Net’ in the Biopharmaceutical Industry. “The Competition Law Review” 
2004, vol. 1, issue 2, p. 75; J. Temple Lang: European competition law and intellectual 
property rights — a new analysis. “ERA Forum” 2010, vol. 11, p. 413, 436.

15 See C. Shapiro: Navigating the Patent Thicket: Cross Licenses, Patent Pools, and 
Standard Setting. In: Innovation Policy and the Economy 1. Eds. A.B. Jaf fe, J. Lerner, 
S. Stern. Cambridge 2001, p. 120 et seq.

16 See A. Fuchs: Patent ambush strategies and Article 102 TFEU. In: More common 
ground for international competition law? Eds. J. Drexl, W.S. Gr imes, C.A. Jones, 
R.J.R. Per itz, E.T. Swaine…, p. 190; M.W. Haedicke, in: M.W. Haedicke, H. T im-
mann, D. Bühler: Patent law. A handbook on European and German patent law. 
München 2014, p. 47; K. Schöl ler: Patents and Standards: The Antitrust Objection as  
a Defense in Patent Infringment Proceedings…, s. 179.

17 See H. Ul lr ich: Strategic patenting by the pharmaceutical industry: towards  
a concept of abusive practices of protection…, p. 246; C.M. Correa: The Current Sys- 
tem of Trade and Intellectual Property Rights. In: European Yearbook of Internatio- 
nal Economic Law 2016. Eds. M. Bungenberg, Ch. Herrmann, M. K rajewski,  
J.P. Terhechte. Springer Switzerland 2016, p. 190; B. W hitehead, S. Jackson,  
R. Kempner: Managing generic competition and patent strategies in the pharmaceu-
tical industry. “Journal of Intellectual Property Law & Practice” 2008, vol. 3, no. 4,  
p. 227—229.
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to as “defensive patenting”18, intended to block the development of new 
products by competitors. The phenomenon of “continuous refreshing” 
of protection leads to the emergence of patent thickets around the drug 
(various “parts” are subject to separate protection: for example a clus-
ter of patents on the active substance, molecules, the dosage form of the 
drug, concentration of preparations, second use). As an example of these 
activities one may indicate the patent thicket on perindopril19. The above 
strategies are used because the patent system in general allows medici-
nal products to be protected either as a single chemical compound or 
a mixture of compounds. In many cases, as performing business activi-
ties by patent holders is global, the effects of such antitrust behaviour 
can be also global, raising questions on applicable law and jurisdiction.

The first case and somewhat a turning point in establishing a right to 
compensation for damage caused by the infringement of competition law 
was Courage Ltd. v. Crehan20. The Court of Justice of the European Union 
(CJEU) expressly recognized the existence of a right to claim damages in 
favour of individuals, emphasising the direct effect of the provisions of EU 
competition law21. The reasoning is undoubtedly connected to the doctrine 
of direct effect of EU law22. If an individual’s rights provided for in the EU 
laws are infringed, that person should be allowed to claim compensation 
for a damage sustained by the unlawful act23. This rule was more express-
ly affirmed in the CJEU’s ruling in Manfredi24. The Court stated that 

18 See D. Schnichels, S. Sule: The Pharmaceutical Sector Inquiry and its Impact 
on Competition Law Enforcement…, p. 103.

19 See Bariery związane z patentami, utrudniające wprowadzenie leków generycz- 
nych na rynek Unii Europejskiej. Ed. K. Roox. Centrala Europejskiego Biura Paten-
towego, Monachium 2008, p. 32—34.

20 C-453/99, [2001] ECR I-6297.
21 See also F. Ceng iz: Antitrust Damages actions: lessons from American indirect 

purchasers‘ litigation. 59 “International & Comparative Law Quarterly” 2010, vol. 45, 
p. 51.

22 See also I.B. Nestoruk: Effects doctrine a la européenne — rozważania na tle  
art. 6 ust. 3 rozporządzenia Rzym II. In: Znad granicy ponad granicami. Księga dedykowa- 
na Profesorowi Dieterowi Martiny. Eds. M. K rzymuski, M. Margoński. Warszawa 
2014, p. 216 et seq.; F. Munari: Issues on Jurisdiction and Applicable law in Private An-
titrust Enforcement Cases. In: Party Autonomy in Europan Private (And) International 
Law. Eds. I. Queirolo, B. Heiderhof f, G. A f ferni. T. 1. Arricia 2015, p. 153—154.

23 See also I. L ianos, P. Davis, P. Nebbia: Damages for the Infringement of EU 
Competition Law. Oxford 2015, p. 19—21; R. Cisotta: Some considerations on the last 
development on antitrust damages actions and collective redress in the European Union. 
“The Competition Law Review” 2014, vol. 10, issue 1, p. 90.

24 Joined cases C-295/04 and 298/04 Manfredi and Others v. Lloyd Adriatico [2006] 
ECR I-6619. This rule have been affirmed in later cases: Pfeiderer C-360/09 and Donau 
Chemie C-536/11.
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“any individual can claim compensation for the harm suffered where there 
is a causal relationship between that harm and an agreement or practice 
prohibited by art. 81 EC [now article 101 TFEU]”. According to the rul-
ing, in the absence of EU laws on this matter, it is was at that time for the 
Member States to designate the courts having the jurisdiction and rules 
to establish the liability for infringements of EU competition law causing 
harm. In addition the national laws were to provide rules for compensation 
of not only the actual damage, but also loss of profits25 and interest. Both 
the Commission’s Green Paper (2005) and White Paper (2008) on dam-
ages actions for breach of the EU antitrust rules, and consequently the 
Directive 2014/14 followed the full compensation rule26. In Poland, before 
implementing the Directive, these were the Civil Code rules which could 
have been applied in the discussed matter (art. 361, 415)27. De lege lata 
the Directive does not alter the national rules governing the actions of 
damages, neither it aims at changing the standard of proof. Moreover the 
Directive does not make any position regarding punitive damages and so 
again these are the Member States to decide whether in cases of private 
enforcement of competition law such claims will be available and on what 
grounds28. This could be a subject to criticism — of course on one hand 
one could argue that this is a subject of minimal harmonisation (so the 
Directive had to take account that only in fact a minority of national laws 
allow punitive damages in general), but this may lead to the whole system 
of private enforcement ineffective. Consequently even if a national court 
grants punitive damages to the plaintiff in one jurisdiction and according 
to applicable law (if it is a cross — border situation, which in case of phar-

25 For example loss of profits by the generic drugs manufacturers who — caused by 
a created patent — thicket — cannot put their products to the market. In this case the 
loss can be sustained even already at the moment of the expected patent (or supplemen-
tary protection certificate) expiry. The practice will show how the notion of manifestation 
of damage will be understood in these cases.

26 See also (on the aim pointed out in the Green Paper) Ch. Hodges: Competition en-
forcement, regulation and civil justice: what is the case? “Common Market Law Review” 
2006, vol. 43, p. 1383.

27 See also D. Hansberry, Ch. Hummer, M. Le Berre, M. Leclerc: Umbrella 
effect: damages claimed by customers on non-cartelist competitors. “Journal of European 
Competition Law & Practice” 2014, vol. 5, no. 4, p. 202—203; P. Podrecki: Civil Law 
Actions in the Context of Competition Restricting Practices Under Polish Law. “Yearbook 
of Antitrust and Regulatory Studies” 2009, no. 2(2), p. 80, 88 et seq.

28 This follows a ruling of the CJEU in the Manfredi case (C-295/04 to 298/04), how-
ever in this case the CJEU did not support the view that punitive damages should be 
always allowed in such cases (according to the Court it should be left to the national 
laws, having in mind the principles of equivalence and effectiveness. The argument was 
connected with the assumption that the plaintiff could not be overcompensated (de lege 
lata — see art. 3(3) of the Directive)).
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maceutical sector may happen quite often), the recognition of that judg-
ment and its enforcement in another Member State might be considered as 
contrary to public order.

The infringement of the competition rules should be eligible for tort, 
and therefore not as an event being the source of contractual liability29. 
The purpose of the parties, including for instance the reversed payment 
settlements, appears to be a breach of the competition rules (therefore 
the element of unlawfulness is met).

2. Jurisdiction

To begin with the issues of jurisdiction one should bear in mind that 
the Directive 2014/104 does not refer to this question, it harmonises only 
certain rules of substantive law. Therefore for the claims brought after 
10th January 2015 the Regulation no. 1215/2012 on jurisdiction and the 
recognition and enforcement of judgments in civil and commercial mat-
ters30 (hereinafter as “Brussels I-bis”) applies, substituting Regulation 
44/2001 (hereinafter “Brussels I”). Undoubtedly the claims for damages 
caused by restraints of competition are of a very specific nature, espe-
cially when one looks at cartels. In general most of the claims covered 
by the Directive can be understood as arising out of non — contractual 
liability, being also a basis of a joint and several liability (see art. 11 of 
the Directive and art. 5 of the Polish Act).

The cross-border nature of the acts restraining competition stem from 
two main factors: first, the agreement (for example the reverse-payment 
settlement) can be implemented in several countries. For example if we 
look at the reverse-payment agreement concluded between an original 
drugs manufacturer and producers of generic drugs when the parties 
have the habitual residence in different countries (being also often the 

29 See D. Ashton, D. Henry: Competition Damages Actions in the EU. Law and 
practice. Cheltenham, Elgar Publishing, 2013, p. 33. Moreover, there is no need of creat-
ing a special regime for antitrust torts — see T. Ei lmansberger: The Green Paper on 
damages actions for breach of the EC antitrust rules and beyond: reflections of the util-
ity and feasibility of stimulating private enforcement trough legislative action. “Common 
Market Law Review” 2007, vol. 44, p. 442. See also A. Jurkowska-Gomułka: Private 
Enforcement and Competition law in Polish Courts: The Story of an (Almost) Lost Hope 
for Development. YARS (“Yearbook of Antitrust and Regulatory Studies”) 2013, vol. 6 
(8), p. 122.

30 “Official Journal” of 20 XII 2012, L-351/1.
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market in the meaning of art. 6 of Rome II Regulation31, which I will 
discuss later), it is obvious that the cartel-like settlement can affect sev-
eral different legal systems and in the effect provide grounds for both de-
ciding on jurisdiction and applicable law. What is also important, those 
agreements may cause damages to many victims (being both direct and 
indirect victims, natural or legal persons — see art. 3 of the Directive 
and art. 3 of the Polish Act), having their habitual residence in differ-
ent countries (be it an EU or non — EU country), making the discussed 
cases even more complicated for both jurisdiction and applicable law 
matters. From the point of jurisdiction the practical solution could be to 
group the claims in one proceedings32.

Since there is no special legal framework dealing with the issues of ju-
risdiction in antitrust litigation, general rules on jurisdiction apply, both 
in EU-related only and multinational (also involving non-EU countries) 
cases. Similarly as Brussels I (see art. 2), Brussels I-bis (art. 4) provides 
as a main principle the actor sequitur forum rei rule33. Therefore the 
defendant can be sued in the country of his domicile. What is however 
important is that in cases concerning damages for infringements of com-
petition law, the defendant might exercise his activities also outside the 
country of his domicile. For example the original drugs producer (being 
also the patent holder or a licensee for a certain pharmaceutical product) 
may sell drugs to many countries and by his actions described in part I 
of this article, he may cause damage in several jurisdictions. According 
however to the general rule, he may be sued only in the country of his 
domicile.

On the other hand there are exceptions to the general rule on juris-
diction. Similarly as in art. 5(3) of Brussels I, art. 7(2) of the Brussels 
I-bis sets rules on jurisdiction in matters relating to tort, delict or quasi-
delict. The claimant may sue in the courts of a country of the place where 
the harmful event occurred or may occur (however the defendant must 
be domiciled in a Member State34). For the purpose of applying this rule 

31 Regulation (EC) No 864/2007 of the European Parliament and of the Council of 
11.07.2007 on the law applicable to non — contractualn obligations (Rome II), O.J. L 199/40.

32 In the CDC case (C-352/13) the legal entity acquired claims of 32 victims who suf-
fered damage in 13 countries as a result of cartel created by 7 enterprises. In any case 
these acts can form either multistate or multi party torts (or both at the same time), caus-
ing the risk of many courts having jurisdiction applying several national laws (mosaic-
principle).

33 These Regulations deal only with intra-EU cases.
34 The domicile is determined according to art. 62—63 of the 1215/2010 Regulation. 

The same rule applies if the parties want to choice the court of a Member State — see 
art. 25; see also J. Basedow: Jurisdiction and choice of law in the private enforcement 
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in cases of infringements of antitrust laws one must interpret precisely 
the meaning of “the place where the harmful event occurred” (I will not 
deal with the place where it may occur as I shall focus only on damages 
claims). According to the well established case law of the CJEU35 that 
notion can be understood as both the place of acting as well as the place 
of the effect of such a behaviour. It has to be stressed that the place of 
damage has been understood as a place of a direct damage for the pur-
poses of establishing jurisdiction36. This view, taking into account the 
wording of the Directive, needs to be changed in the discussed matters. 
If the EU legislator provided a right to claim for antitrust damages also 
for the indirect purchasers, the place of their loss should be taken into 
account (e.g. no price-drop), being often an indirect or consequential loss. 
The previous CJEU case law treating only the direct damage as connect-
ing factor should be abandoned for the purposes of antitrust cases, as 
contrary to the principle of effectiveness of EU law37. Since purposes of 
Brussels I-bis and Rome II are not identical, some of their provisions can 
be interpreted independently38). 

When it comes to the “place of the event” it can be understood very 
widely in antitrust cases. When we discuss the reverse-payment settle-
ments we may either try to establish jurisdiction in a country where the 
agreement was actually made or in a country when it was in fact exer-
cised or implemented39 (for example in countries where the drugs are 
sold. Therefore is it the place where the agreement was exercised, being 
at the same time the affected market). The first interpretation may how-
ever be problematic — it would not be surprising in my understanding if 
we discovered that the meetings took place in several jurisdictions, fol-
lowing correspondence, emails etc. And as in general in the competition 
law regulation the effects — doctrine is often a basis of setting rules (see 
also art. 6(3) of Rome II Regulation), perhaps the place of exercising the 
agreement would be proper. If therefore the reverse-payment agreement 
was settled in Germany but the effects of it are in France, I would say 

of EC competition law. In: Private enforcement of EC Competition Law. Ed. J. Basedow. 
Alphen aan den Rijn, Kluwer Law International, 2007, p. 235 et seq.

35 See Shevill C/68/93; eDate C-509/09.
36 See for example Dumez, C-220/88; Marinari, C-364/93.
37 See also J. F itchen: Allocating Jurisdiction in Private Competition Law Claims 

within the EU. 13 “Maastricht Journal of European and Competition Law” (2006), p. 398 
et seq.; J. von Hein: Protecting victims of cross-border torts under Article 7 no. 2 Brus-
sels I-bis: towards a more differentiated and balanced approach. “Yearbook of Private 
International Law” 2014/2015, 2016, vol. 16, p. 244 et seq.

38 J. von Hein: Protecting victims of cross-border torts…, p. 250.
39 See I. L ianos, P. Davis, P. Nebbia: Damages for the Infringement of EU Com-

petition Law…, p. 316—317.
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that the French court should have the jurisdiction. If of course the agree-
ment has effects on more markets (e.g. in France, Germany, Poland, Bel-
gium) all of the national courts could have jurisdiction in the discussed 
sort of cases. It stems from the fact that all the cartel — members may 
exercise the agreed rules on different markets. However in the CDC-
case the CJEU actually ruled that it is the place where the cartel was 
concluded, causing the higher prices to be paid (although sometimes it 
might be difficult to discover). This reasoning is however doubtful — the 
place of concluding of an antitrust agreement might be quite random, 
and it should not matter where such an agreement was discussed upon 
or finally concluded, but the effects of it should determine jurisdiction. 
And these can be only established when discovering where the terms of 
for example a price — cartel were actually implemented (it is usually the 
country in which the member of a cartel is acting40 [usually that is also 
his place of residence]). The latter interpretation is in consistence with 
purpose of art. 6(3) of Rome II Regulation.

Apart from that the restraint of competition law in the pharmaceu-
tical sector may be the effect of patent-abuse such as creating patent-
thickets (or clusters). Again the notion of “the place of the event” might 
be understood in different ways. If for example the exclusionary rights 
stemming from patent are only registered in one country (which is prob-
ably unlikely in the pharma-sector), that country when the patent-holder 
abuses his rights is the country of the harmful event (the damage being 
for example no price — drop caused by delaying the generic drugs enter 
the market). On the other hand however the patent-exclusivity usually 
encompasses several countries (in which the single patent or a thicket of 
patents are registered). As a result the restraint of competition may in 
fact result in damages in several countries. Therefore the jurisdiction of 
each of these countries could be established. What is the main difficulty 
in such cases is the fact that it might be impossible to establish “one” 
place of the harmful event (and it is not even a case when several events 
cause damage).

As the CJEU established, the notion of “place of harmful event” can 
be also understood as the place where the effects of such for example 
tortious behaviour occurred. Damage in cartel cases or other cases of 
restraints of competition may have different forms, I will only focus on 
the actual damage and loss of profits, as being defined by the Directive.

40 See M. Szpunar: Private enforcement a prawo prywatne międzynarodowe. In: 
Prawo konkurencji. 25 lat. Pierwszy Polski Kongres Prawa Konkurencji. Ed. T. Skocz- 
ny. Warszawa 2016, p. 40.
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It is possible that the claimant’s place of habitual residence is differ-
ent than the market affected by the acts breaching competition law. For 
example a claimant might have bought the drugs by a higher price in 
a country of his vacation or temporary workplace. Of course in most of 
the cases we may assume that the loss will be born in the country of the 
victim’s residence. Another example to support this assumption can be 
a situation in which a non — individual is harmed (it can be a state or 
national health authority who reimburses the drugs; it may be also the 
wholesaler buying drugs on the higher prices (if of course it does not pass 
the difference in price onto the end-buyers, such as patients or hospi-
tals or even insurance companies, covering for examples expenses within 
the life-insurance contract)). The complexity of the discussed forms of 
restraints of competition in the pharmaceutical sector leads to conclu-
sion that each case should be discussed separately. The same was ruled 
by CJUE in the CDC case (the place of damage should be established 
separately to each of the claimants). In most of cases it is the victim’s 
habitual residence being the place of damage (for example the patient 
usually buys drugs in his country of residence), especially when we also 
talk about the damage of the wholesalers (one can have only one place 
of residence although of course may well perform his business activities 
also outside this country, via for example the online-pharmacy services), 
the national health authorities or other business entities such as insur-
ers etc.

As the CJEU established in both Shevill41 and eDate42 cases, the court 
of the place of the event can hear the whole case (so the whole damages 
claims based on the national law implementing the Directive or any oth-
er national law, applicable according to Rome II Regulation, discussed 
later), however if the loss is sustained in several countries, the courts of 
each of these countries have jurisdiction over the damages claims encom-
passing only loss accrued in each country. Inevitably therefore not only 
when it comes to establishing the applicable law (see further remarks), 
we might actually face the application of the mosaic principle when es-

41 C-68/93.
42 C-509-09 (in this case however the CJEU ruled that for the purposes of estab-

lishing jurisdiction in cases of infringements of personality rights on the Internet, the 
claimant may sue either before the courts of the Member State in which the publisher of 
that content is established or before the courts of the Member State in which the centre 
of his interests is based. That person may also, instead of an action for liability in respect 
of all the damage caused, bring his action before the courts of each Member State in 
the territory of which content placed online is or has been accessible. Those courts have 
jurisdiction only in respect of the damage caused in the territory of the Member State of 
the court seized).
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tablishing jurisdiction (different courts might have the jurisdiction and 
different national laws may be applicable to the “parts” of the case).

Therefore, for practical reasons both the Brussels I-bis and the Rome 
II provide some rules allowing the avoidance of the mosaic-principle. In 
cases when the defendants are jointly liable it is possible to establish 
the jurisdiction of a court of domicile of one of the defendants, provided 
the claims are so closely connected that it is expedient to hear and de-
termine them together to avoid the risk of irreconcilable judgments re-
sulting from separate proceedings (art. 8(1) Brussels I-bis; the anchor 
defendant rule)43.

Of course the parties of a case may well choose the court to decide on 
claim for damages (prorogatio fori). If they decide to do so, the general 
(and special) rules on jurisdiction are excluded. According to art. 25(1) 
Brussels I-bis if the parties, regardless of their domicile, have agreed 
that a court or the courts of a Member State are to have jurisdiction to 
settle any disputes which have arisen or which may arise in connection 
with a particular legal relationship, that court or those courts shall have 
jurisdiction44. The difficulty in applying this provision is however quite 
visible — if the claim for damages is not in connection with a particular 
legal relationship (so when for example a patient brings a claim for dam-
ages) then one may doubt whether such an agreement is valid. If on the 
other hand the claim arises between the members of an anti-competitive 
settlement, then this provision could be applied. When it comes however 
to the claims of victims outside the cartel or any other forms of antitrust 
behaviour, this provision is unlikely applicable in the discussed area. It 
is difficult to imagine a court agreement between a patent-holder cre-
ating a patent-thicket and a patient who had to pay a higher price for 
the drugs. As there is no existing legal relationship between the parties, 
no choice of jurisdiction is allowed. On the other hand however, when 
one takes into account the special rules on reimbursement of drugs (pol. 
refundacja), where the price is fixed by the national health authority 
or ministry or health, following the earlier negotiations, it can be said 
that if the parties agree on a jurisdiction for future disputes, this agree-
ment could encompass the claims for damages as well (having a tortious 
source of action). 

43 This rule should be applied to both follow-on and stand-alone actions — see I. L i-
anos, P. Davis, P. Nebbia: Damages for the Infringement of EU Competition Law…, 
p. 321.

44 Jurisdiction agreements between EU and non-EU domiciled parties designating 
the courts outside EU remain outside the scope of the Brussels I-bis and shall be inter-
preted under their national law.
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3. Applicable law

It is understandable that many anti-competitive actions in the phar-
maceutical sector may have a cross-border character. Not only the big-
gest producers of drugs exercise their business activities globally or in-
ternationally, but also the effects of antitrust behaviours (even if taken 
only in one country) may have transnational range. That provokes ques-
tions not only in the field of jurisdiction but also applicable law. It is not 
my goal to analyse thoroughly the competition law rules, especially that 
in most EU countries they seem similar (it is caused by the fact that 
the EU rules in this area are binding directly), (see art. 101 — TFEU, 
Regulation 1/2003). Moreover these rules should be treated as manda-
tory, so they will be applied no matter which national law is applicable in 
a certain case45.

It is also stressed in the literature that most of the claims for damag-
es caused by anti-competitive behaviour are follow-on actions, so brought 
after a competition authority (European or national) had established an 
infringement. If it is so, the requirement of illegality is met for the pur-
poses of civil claims case46. Before the Directive was implemented one 
could have argued that the stand-alone actions would happen rarely. 
Nowadays however that might not be the case in all circumstances, es-
pecially as the Directive provides that “anyone” can claim damages. Of 
course when the competition authority establishes the illegality of cer-
tain acts it is easier — for the illegality prerequisite — to bring a private 
(or class — if possible) action for damages. For these reasons probably 
the majority of future claims for damages, being a new tool of private en-
forcement of competition law, will also be of the follow-on type of claims.

As for the applicable law the discussed claims should be understood 
as non — contractual [I will not discuss the contractual obligations as 
these seem to be very rare in the pharma-sector]. The Directive itself 
harmonises only certain aspects of claims for damages in cases of re-
straints of competition (e.g. the meaning of damage, joint and several 

45 See also F. Munari: Issues on Jurisdiction and Applicable law in Private Anti-
trust Enforcement Cases…, p. 144; I. L ianos, P. Davis, P. Nebbia: Damages for the 
Infringement of EU Competition Law…, p. 354—355; T. Rosenkranz, E. Rohde: The 
law applicable to non-contractual obligations arising out of acts of unfair competition 
and acts restraining free competition under Article 6 Rome II Regulation. “Nederlands 
International Privaatrecht” 2008, vol. 4, p. 436; M. Danov: Jurisdiction and Judgment 
in Relation to EU Competition Claims. Hart Publishing 2011, p. 15.

46 See M. Szpunar: Private enforcement a prawo prywatne międzynarodowe…,  
p. 41.
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liability, limitation periods). This act does not harmonise either the re-
gime of liability or specific rules of compensation such as the assessment 
of damages, the causal link etc. It only provides for the definition of loss-
es, some presumptions and the minimum periods of limitation. There-
fore other specific issues are governed by national laws (see also art. 15 
Rome II). Consequently on one hand we can state that within the EU 
countries’ law some issues will be ruled out in the same manner, so in 
general if the applicable law is of a EU-country, the outcome as to the 
compensation seems quite predictable. On the other hand however, since 
the application of the Rome II is universal (see art. 3)47, we may easily 
imagine a case when the applicable law is of a non-EU country. As a 
consequence the assessment of loss, the limitation periods etc. might be 
ruled differently.

Assuming that the court seized is an EU-member court, the Rome II 
applies to determine the applicable substantive law. According to art. 
6(3)a the law applicable to a non-contractual obligation arising out of 
a restriction of competition shall be the law of the country where the 
market is, or is likely to be, affected. However when the market is, or 
is likely to be, affected in more than one country, the person seeking 
compensation for damage who sues in the court of the domicile of the 
defendant, may instead choose to base his or her claim on the law of the 
court seized, provided that the market in that Member State is amongst 
those directly and substantially affected by the restriction of competition 
out of which the non-contractual obligation on which the claim is based 
arises; where the claimant sues, in accordance with the applicable rules 
on jurisdiction, more than one defendant in that court, he or she can only 
choose to base his or her claim on the law of that court if the restriction 

47 However a closer look at the wording of art. 6(3) leads to a conclusion that only art. 
6(3)a is universal, and art. 6(3)b is not. See also M. Danov: Jurisdiction and Judgment 
in Relation to EU Competition Claims…, p. 168; T. Holzmuller, Ch.V. Koeckr itz: Pri-
vate enforcement of competition law under the Rome II Regulation. “Global Competition 
Litigation Review” 2010, p. 91; S. Francq, W. Wurmnest, in: International Antitrust 
Litigation. Conflict of Laws and Coordination. Eds. J. Basedow, S. Francq, L. Idot. 
Oxford and Portland, Oregon 2012, p. 100—101 (the Authors stress that art. 6(3)b was 
created to promote private enforcement of competition law within the EU); R. Plender, 
M. Wilderspin: The European Private International Law of Obligations. 4th ed. by  
M. Wilderspin, 2015, p. 646; M. I lmer: Rome II. Pocket Commentary. Ed. P. Huber. 
Munich 2011, p. 184; M. Wilderspin: The Rome II Regulation; Some policy observa-
tions. “Nederlands International Privaatrecht” 2008, no. 4, p. 410—411; E. Rodr iguez 
P ineau: Conflicts of Laws comes to the rescue of competition law: the new Rome II Regu-
lation. 5 “Journal of Private International Law” August 2009, p. 320 (the Author rightly 
argues that art. 6(3)b is limited to Member States’ however territorial limitation makes 
perfect sense when enforcing EU competition laws, but there are no reasons in art. 6 to 
limit the application of art. 6 only to EU-related cases).
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of competition on which the claim against each of these defendants relies 
directly and substantially affects also the market in the Member State of 
that court (art. 6(3)b).

The general rule follows the “effects doctrine”, taking into account 
the result of acts restricting competition48. What is important is that this 
rule is not an exception to art. 4 (lex loci damni) but a clarification of it 
(see recital 21 of Rome II which is also emphasizing that such rule aims 
also at ensuring that the market economy functions properly49). The con-
necting factor (the affection of the market) rightly encompasses the im-
pact rule and not the source-of-obligation rule. These are the effects to 
the market that connect the tort with a national law, and not for example 
the place where the agreement of reverse-payment was concluded. How-
ever for the purposes of interpreting art. 6 of the Rome II Regulation, 
under the “effects doctrine” mentioned earlier, the place where the effects 
are produced does not necessarily always correspond to the place where 
the damage has occurred50.

Since art. 6(3) is a “clarification” of art. 4 of Rome II, which diffe- 
rentiates between three elements of a distance-delict (act giving rise to 
the liability, the injury, the consequential loss), the connecting factors 
must be interpreted thoroughly in the discussed here matters. In many 
delicts both the place of action and the place of damage should not cause 
many problems with interpretation. However in the antitrust cases it 
does not always seem so clear. For example if we look at a cartel in a 
form of reverse — payment settlement in the pharmaceutical sector, it 
may not be easy to establish the place of act giving rise to the liability 
(I believe it is not the place where the agreement was concluded, but 
where it is exercised). The same difficulties may arise when applying the 
factor of place of damage, especially when it is a consequential (indirect) 

48 See also S. Augenhofer, in: Rome Regulations. Commentary. Ed. G.P. Cal l ies. 
Second edtition. Alphen aan den Rijn, Kluwer Law International 2015, p. 598—599. 
Undoubtedly the wording of art. 137 of Swiss Private International Law statute of 18 
Dec. 1987 can serve as a good example of the effects doctrine. According to section 1 of 
that article claims based on a restraint of competition are governed by the law of the state 
in whose market the restraint has direct effects on the injured party. Swiss act uses the 
notion of “direct effects” of the act restraining competition, excluding the indirect conse-
quences of e.g. a cartel agreement of other forms on antitrust behaviour.

49 The wording of art. 6(3) takes into account the specific character of the non — 
contractual obligations being a consequence of restraints of competition. These actions 
might be condemned by the public law instruments as well as give rights to damages (pri-
vate enforcement of competition law). Article 6(3) applies only to private consequences of 
breaches of antitrust law.

50 F. Munari: Issues on Jurisdiction and Applicable law in Private Antitrust En-
forcement Cases…, p. 154.
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loss. If we applied art. 4 this could not be a connecting factor relevant 
for deciding on which law should be applied (only the direct damage is of 
importance in this matter51), but if we apply art. 6(3) in connection with 
the goals of the Directive, also the indirect losses should be taken into 
account when establishing the law applicable (for example for the claims 
of indirect purchasers of drugs). This leads to a conclusion that art. 6(3) 
is not only a simple clarification of art. 4 but a separate rule52. Moreover 
there is no requirement in art. 6(3)a of directness of damage (contrary to 
art. 6(3)b). In the end the mosaic principle will occur when establishing 
the applicable law based on art. 6(3)a, especially for claims of indirect 
purchasers (even a small group of patients for whom the drugs were im-
ported on a higher price). 

And when we talk about the abuse of dominant position by for exam-
ple creating a patent-thicket, clearly in many cases affecting more than 
one market, the outcome seems to be similar, what is connected with the 
territoriality of intellectual property rights. Since the exclusivity of the 
IP rights is connected with the country of for example registration, the 
effects can be only understood in the discussed matters as emerging in 
countries when the exclusivity stemming from patents is maintained53. 
Therefore if because of a patent-cluster the prices of drugs remain high, 
the market affected is the market of a country (for the purposes of choos-
ing the applicable law we must turn to the geographical market crite-
rion54 being at the same time the system of some national law — see also 
below) where the loss is sustained (understood as a difference in price). 
If therefore patients are affected by higher costs (or more simply — no 

51 See also CJEU case Marinari, C-364/93 in which — for the purposes of art. 5(3) 
Brussels I — the court decided that the meaning of the “place of damage” does not in-
clude the place where the victim suffered financial damage arising from the initial dam-
age and suffered by his in another contracting state; see also Bier case, C-21/76.

52 See also M. Hel lner: Unfair competition and acts retricting free competition. 
A commentary on Article 6 of the Rome II Regulation. “Yearbook of Private International 
Law” 2007, vol. 9, p. 54.

53 It is of course necessary to determine whether the claim for damages is based on 
restriction of competition or infringement of IP right. See also T. Rosenkranz, E. Roh-
de: The law applicable to non-contractual obligations arising out of acts…, p. 437.

54 Some Authors point out that the definition of the market in the stand — alone 
cases must be construed by the domestic court, being a preliminary matter to be re-
solved — see J. F itchen: Choice of law in international claims based on restrictions of 
competition: article 6(3) of the Rome II Regulation. 5 “Journal of Private International 
Law”, August 2009, p. 362. Moreover in some cases the notion of “market” is different 
from the “relevant market” for the purposes of competition law infringement — see I. L i-
anos, P. Davis, P. Nebbia: Damages for the Infringement of EU Competition Law…, 
p. 367—368.
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price-drop), this market onto which the original drugs were offered is the 
affected market when applying art. 6(3)a Rome II. The same outcome 
is reached when the victim is an insurance company covering costs of 
treatment by a life — insurance contract terms or a national health fund 
reimbursing fully or partially the costs of drugs, as well as for example 
hospitals buying drugs on higher prices (the same goes to the wholesal-
ers). The effects should be understood as taking place in the country of 
residence of the victim or where the victim exercises its business activi-
ties (wholesalers) or acts within its public authority.

The transnational character of many restraints of competition55 in the 
pharmaceutical sector inevitably leads — by the wording of art. 6(3)a — 
to the necessity of applying multiple laws in one case56. If the antitrust 
behavior causes damages on several markets (which also according to the 
Directive is of no surprise), many national laws can be applicable, deciding 
on the losses sustained in those markets (so in the geographical sense).

As applying multiple laws to the “parts” of damages sustained on the 
affected markets at stake can lead to difficulties and different outcomes, 
the European legislator provides for a rule aiming at “concentrating” the 
case through applying one of the possibly applicable laws. According to 
the wording of art. 6(3)b of Rome II, when the market is, or is likely to 
be, affected in more that one country, the person seeking compensation 
for damage who sues in the court of the domicile of the defendant, may 
instead choose to base his or her claim on the law of the court seized, 
provided that the market in that Member State is amongst those directly 
and substantially affected by the restriction of competition out of which 
the non-contractual obligation on which the claim is based arises. Where 
the claimant sues, in accordance with the applicable rules on jurisdic-
tion, more than one defendant in that court, he or she can only choose to 
base his or her claim on the law of that court if the restriction of competi-
tion on which the claim against each of these defendants relies directly 
and substantially affects also the market in the Member State of that 
court57.

55 Recital 23 of the Rome II Regulation defines the concept of “restriction of compe-
tition” as agreement between undertakings, decisions by associations of undertakings 
and concerted practices which have as their object or effect the prevention, restriction or 
distortion of competition within a Member State of within the internal market, as well 
as the abuse of dominant position within a Member State of within the internal market 
(if these practices or abuses are prohibited by art. 81—82 of the TFEU or the law of the 
Member State). In other words both infringements of EU or domestic competition laws 
fall within the scope of art. 6.

56 See also J. F itchen: Choice of law in international claims based on restrictions of 
competition: article 6(3) of the Rome II Regulation…, p. 357.

57 The court seized based on art. 8 Brussels I-bis.
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On one hand this provision allows the claimant to choose the law ap-
plicable (lex fori), on the other however its application is limited only to 
EU-members’ national laws. According to this rule the same claim may 
be adjudicated according to the same applicable law, irrespective of how 
many national markets (within the EU) have been affected58. If therefore 
one of the markets affected is outside the EU, this rule cannot be used59 
(so art. 6(3)a applies respectively). Moreover art. 6(4) denies any rele-
vance to party autonomy, so the determination of law applicable by art. 
6(3) cannot be derogated by the parties. This stems from the fact that 
both unfair competition and restraints to competition to which art. 6 ap-
plies, touch upon also public interests and the interests of third parties. 
In spite of that lack of lex voluntatis has been criticised in the doctrine60.

It is not clear how the notion of “direct and substantial effect” should 
be interpreted for the purposes of art. 6(3)b. Only some guidance can be 
derived from the de minimis principle applied in EU antitrust law, mean-
ing that EU law is not applicable to agreements of minor importance61. 
For the purposes of art. 6(3)b [remembering that it is an exception to the 
general rule] that could also mean that the market of the court seised is 
so strongly affected by the act restricting the competition, that its law 
should be applied (also serving as a practical solution to “concentrate” 
the case in one court applying only one national law). What can be im-
portant is the market-position of the defendant in the market of a prod-
uct — for example it can be established that the original drug is the most 
often bought drug or the most effective one (therefore a patent-thicket 
aims at delaying introduction the generic drug onto the market). Moreo-
ver art. 6(3)b is silent as to the case where there are multiple claimants. 
It is to be decided by lex fori who of them and how should decide on the 
application of lex fori62.

So if the prerequisites of avoiding the mosaic rule cannot be met, the 
courts will have to apply several different national laws (both EU and 
non-EU countries). This issue might however cause another problem con-
nected with the wording of art. 11 of the Directive (art. 5 of the Polish 

58 See F. Munari: Issues on Jurisdiction and Applicable law in Private Antitrust 
Enforcement Cases…, p. 154.

59 See also E. Rodr iguez P ineau: Conflicts of Laws comes to the rescue of competi-
tion law: the new Rome II Regulation…, p. 324—325.

60 See A. Dickinson: The Rome II Regulation: the law applicable to non-contractu-
al obligations. Oxford 2008, p. 426; R. Plender, M. Wilderspin: The European Private 
International Law of Obligations. 4th ed. by M. Wilderspin, 2015, p. 618—619.

61 See CJEU cases C-5/69, joined cases C-215/96 — C-216/96.
62 See J. F itchen: The Applicable Law in Cross-Border Competition Law Actions 

and Article 6(3) of Regulation 864/2007. In: Cross-border EU Competition Law Actions. 
Eds. M. Danov, F. Becker, P. Beaumont. Oxford, Portland, Oregon 2013, p. 324.
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Act respectively), providing for joint and several liability of the defend-
ants, be it for example the parties of the reverse-payment settlement. If 
amongst the laws applicable are laws of the Member States, the rules of 
especially recourse will be similar. However if one or more of the applica-
ble national laws are of non-EU countries, the national courts or even the 
CJEU will have to decide on how to apply these laws when they differ 
as to the recourse or basis of the joint and several liability. Perhaps the 
answer lies in the concept of adaptation of the laws to be applied.

The mosaic-principle may also rise questions as to the scope of com-
pensation. When we read the Directive (art. 3) it clearly states that the 
victim can claim both for the actual loss (damnum emergens) and the lost 
profits (lucrum cessans), as well as the interest (from the day when harm 
occurred until the time when compensation is paid — see recital 12), leav-
ing however open the question of permissibility of punitive or exemplary 
damages, known in some legal systems. On one hand the CJEU left this 
to national laws (see Manfredi) [however the case was decided before the 
Directive was enacted], on the other — the Rome II ambiguously states 
that — depending on the circumstances of the case and the legal order of 
the Member State of the court seized (lex fori) —  non — compensatory ex-
emplary or punitive damages of an excessive nature to be awarded, may 
be regarded as being contrary to the public policy (ordre public) of the 
forum (recital 32). It is clear that these two pieces of EU legislation are 
not well agreed. The Directive puts an impact on compensatory law, de-
ciding at the same time that for example the assessment of damages, the 
influence of the level of fault on the circumstances will be decided by na-
tional laws (the harmonization is of a minimum character). The Rome II  
Regulation on one hand does not exclude to possibility of granting non 
— compensatory damages, however it limits the level of such damages as 
possibly contrary to the public policy of the forum (see art. 26). In other 
words, according to Rome II, only the “excessive” punitive damages could 
be interpreted as contrary to the public policy. Moreover art. 2 of the 
Directive states clearly that full compensation under the Directive shall 
not lead to “overcompensation”, whether by means of punitive multiple or 
other types of damages. These issues will be therefore decided on case — 
by — case basis in the future63, especially when we recall multinational 
cases, falling also outside the EU (prohibition of overcompensation does 
not influence directly in these occasions, so applying art. 15 in connec-
tion with recital 32 of Rome II may lead to a conclusion that lex fori may 

63 See also M. Danov: Awarding exemplary (or punitive) antitrust damages in EC 
competition cases with an international element — the Rome II Regulation and the Com-
mission’s White Paper on Damages. “European Competition Law Review” 2008, p. 433 
et seq.
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also play an important role when assessing damages in antitrust cases 
in general). National courts, taking these into account, may also refuse 
to recognize or enforce the part of the judgment awarding exemplary (or 
punitive) damages, as long as they are contrary to their public policy (see 
art. 45—46 Brussels I-bis)64.

64 See also I. L ianos, P. Davis, P. Nebbia: Damages for the Infringement of EU 
Competition Law…, p. 372—373. That is the case in Switzerland: according to art. 
137(2) of Swiss Private International law if claims based on a restraint of competition 
are governed by foreign law, no compensation may be awarded other than that which 
would be awarded for a restraint of competition pursuant to Swiss law. English word-
ing in B. Dutoit: Droit international privé suisse. Commentaire de la loi fédérale du 18 
décembre 1987. 4ème édition. Bâle, Genève, Munich 2005, p. 489. This provision contains 
a specific clause of public policy, treating the Swiss law of damages as having mandatory 
character.
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The Questionable Impact of EU Regulations 
No 2016/1103 and 2016/1104 on the Identity  
of Marriage in a Member State

Abstract: The European Union holds no competence to enact substantive family law, 
however is entitled to exercise competences in the field of private international law sensu 
largo (rules on conflict-of-laws and international civil procedure). In the treaties this 
branch of law is referred to as “measures of judicial cooperation in civil matters” (Art. 81 
TFEU). Such a cooperation not generally interfere with the fundamental legal principles 
of the forum (member state). One of the classic solutions, included in the general part 
of this branch of law, is the public policy clause (orde public clause, Vorbehaltsklausel).

Despite of the limited scope of European Union’s competences, the recent develop-
ment of European law raises issues related to the juridical expression of the identity of 
marriage. The presented detailed study of some recent legislative procedures shows that 
it could be otherwise. The possible affecting the understanding and identity of marriage 
in a Member State by EU Regulations No 2016/1103 and 2016/1104 are subject to the 
article. 

Arguments presented inter alia by the Polish parliament and governments in recent 
years during the legislative processes aiming to adopt the discussed regulations at the 
EU level, have to be supported. It seems, that the abovementioned remarks concerning 
the consequences of the regulations on matrimonial property matters and registered 
partnerships, which were subject to enhanced cooperation in several member states, 
could be also important for these states. Some of them can be not aware of all future 
practical consequences of the discussed new EU regulations. In particular the attention 
shall be paid to the practical effect of “importing” of foreign legal concepts and judg-
ments, that govern the institutionalization of couples. Secondly, what can be astonishing, 
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foreign law governing the details of contract applies not only within parties to contract 
but also with third parties in above mentioned situations, where the couple is not habitu-
ally resident abroad.

The greatest concerns are raised by provisions, that — despite the lack of EU’s com-
petences in field of family law — in practice not only amend private international law, but 
also cause unwelcome changes to substantive rules governing marriage (including rules 
perceived as fundamental ones in the state — e.g. marriage perceived in a common scope 
as the union between one man and one woman). The measures of judicial cooperation in 
civil matters should not result in obligation to recognize foreign redefined legal concept 
of marriage, because this would mean circumventing of the conferred powers principle 
(Art. 4 of Treaty on European Union).
The motto of the European Union: In varietate concordia (United in diversity) is also 
worth recalling. Its essence should generally argue for a more cautious approach by the 
EU institutions and groups of scientists interfering with substantial family law matters 
of Members States.

Keywords: EU Regulation No 2016/1103, EU Regulation No 2016/1104, Marriage, Reg-
istered partnership, Ordre pubic clause, Competences of European Union, Enhanced 
cooperation, Constitutional identity of EU Member State

1.  Competences of European Union conferred 
by Member States

1. In accordance with the fundamental principle of the conferred 
powers the European Union holds no competence to enact substantive 
family law1. Under Article 4 of the Treaty on European Union2:

“1. In accordance with Article 5, competences not conferred upon the 
Union in the Treaties remain with the Member States.

2. The Union shall respect the equality of Member States before the 
Treaties as well as their national identities, inherent in their fundamen-
tal structures, political and constitutional, inclusive of regional and local 
self-government […]”.

1 See R. Baratta: Short Remarks on EC Competence in Matters of Family Law. 
In: The external Dimension of EC Private International Law In Family and Succession 
Matters. Eds. A. Malatesta, S. Bar iatti, F. Pocar. Milan 2008, pp. 189—194; R. La-
mont: Evaluating European Values: the EU’s Approach to European Private Interna-
tional Law. “Journal of Private International Law” 2009 (3), p. 371.

2 Consolidated version of the Treaty on European Union. “Official Journal of the 
European Union” C 326/13, 26 October 2012.
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According to Article 5 of the Treaty on European Union:

“1. The limits of Union competences are governed by the principle of 
conferral. The use of Union competences is governed by the principles of 
subsidiarity and proportionality.

2. Under the principle of conferral, the Union shall act only within 
the limits of the competences conferred upon it by the Member States in 
the Treaties to attain the objectives set out therein. Competences not con-
ferred upon the Union in the Treaties remain with the Member States”.

2. European Union is however entitled to exercise competences in the 
field of private international law in broad sense (rules on conflict-of-laws 
and international civil procedure)3. Generally speaking, the role of pri-
vate international law and civil procedure is to regulate in particular 
case:

a) which state is competent to exercise jurisdiction, i.e. which courts 
are empowered to hear the case of private law and sound judgment  
(eg. in marital case);

b) which substantive law govern the matter (e.g. the capacity to con-
clude marriage) and should be applicable by court (i.e. be the ground of 
judgment as to the merits);

c) which consequences in one state (e.g. in Poland) induce judgments 
given in other state (e.g. in adoption case), in particular which conditions 
are necessary for its recognition and enforcement.

This branch of law is in the EU treaties referred to as “measures of 
judicial cooperation in civil matters”. Under Art. 81 of the Treaty on the 
Functioning of the European Union4:

“1. The Union shall develop judicial cooperation in civil matters hav-
ing cross-border implications, based on the principle of mutual recogni-
tion of judgments and of decisions in extrajudicial cases. Such coopera-
tion may include the adoption of measures for the approximation of the 
laws and regulations of the Member States.

3 See. M. Župan, V. Puljko: Shaping European Private International Family Law. 
“Slovenian Law Review” 2000 (7), pp. 23—62; P. McEleavy: The Brussels II Regula-
tion: How the European Community has moved into Family Law. “The International 
and Comparative Law Quarterly” 2002 (4), pp. 883—908; R. Wagner: EG-Kompetenz 
für das Internationale Privatrecht in Ehesachen? “Rabels Zeitschrift für ausländisches 
und internationales Privatrecht” 2004 (1), pp. 119—153; A. F ior ini: Rome III — Choice 
of Law in divorce: Is the Europeanization of Family Law Going Too Far? “International 
Journal of Law, Policy and the Family” 2008 (2), pp. 178—205.

4 Consolidated version of the Treaty on the Functioning of the European Union.  
“Official Journal of the European Union” C 326/47, 26 October 2012.
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2. For the purposes of paragraph 1, the European Parliament and the 
Council, acting in accordance with the ordinary legislative procedure, 
shall adopt measures, particularly when necessary for the proper func-
tioning of the internal market, aimed at ensuring:
(a)  the mutual recognition and enforcement between Member States of 

judgments and of decisions in extrajudicial cases […];
(c)  the compatibility of the rules applicable in the Member States con-

cerning conflict of laws and of jurisdiction […].
3. Notwithstanding paragraph 2, measures concerning family law 

with cross-border implications shall be established by the Council, acting 
in accordance with a special legislative procedure. The Council shall act 
unanimously after consulting the European Parliament”.

3. In the doctrine, using a shortcut, legal instruments regulating this 
cooperation are often characterized as “European family law”, what can 
suggest substantial rules of EU’s origin. In fact European Union’s sub-
stantive family law doesn’t exist and probably the scope of the competences 
conferred by Member States will not increase in the nearest future. Using 
this shortcut may, however, cause that less educated in law persons do not 
identify the “non-substantive” function of EU rules in this area5.

Additionally, the rules of private international law, including inter-
nationally unified ones (e.g. in Europe), should not generally interfere 
with the fundamental legal principles of the forum. One of the classic 
solutions, included in the general part of this branch of law, is the public 
policy clause (orde public clause, Vorbehaltsklausel)6. Under this clause, 
the foreign law can be not applied by the forum, and also the foreign 
judgment may be not recognized or enforced in the forum state, if the 
effects of such applicability, as well as recognition or enforcement of judg-
ment would be contrary to the public policy of this state7.

5 This term is also used as the description of groups of researches and the rules 
proposed by the doctrine in case the unification of family law was considered in the fu-
ture by European states. For example researchers acting in Commission on European 
Family Law (www.ceflonline.net) proposed harmonized European rules on of divorce and 
maintenance between former spouses, parental responsibilities and property relations 
between spouses. See D. Martiny: Is Unification of Family Law Feasible or even Desir-
able? In: Towards a European Civil Code. Eds. A. Hartkamp, M. Hessel ink, E. Hon-
dius, C. Mak, E. Perron. Nijmegen 2011, pp. 440—442.

6 See L. Fumagal l i: EC Private International Law and the Public Policy Excep-
tion. Modern Features of a Traditional Concept. “Yearbook of Private International Law” 
2004, vol. 6, p. 178.

7 See T.M. de Boer: Unwelcome Foreign Law: Public Policy and other Means to Pro-
tect the Fundamental Values and Public Interests of the European Community. In: The 
External Dimension of EC Private International Law of Family and Succession Matters. 
Eds. A. Malatesta, S. Bar iatti, F. Pocar. Cedam 2008, pp. 305—312.
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2. Domestic constitutional principles

1. Despite of the limited scope of European Union’s competences, the 
recent development of European law raises issues related to the juridical 
expression of the identity of marriage. Taking into account the specifity 
of private international law, it could prima facie seem that exercising of 
the competence in field of “judicial cooperation in civil matters” by the 
EU institutions — in lawmaking practice in the form of EU regulations 
— should not affect the substantive understanding and identity of mar-
riage in any member state, eg. in Poland the essence of union between 
one woman and one man8. However, a more detailed study of some recent 
legislative procedures shows that it could be otherwise. The possible af-
fecting the understanding and identity of marriage in a Member State 
be “EU judicial cooperation” will be subject to the following comments. 
Detailed attention in the following remarks will be paid to the legislative 
processes which have been in recent years initiated by the EU Commis-
sion with publishing of the green papers, and then carried out on the 
basis of the proposals of regulations.

2. The starting point to study this problem should be the perspec-
tive of a Member State’s fundamental rules of Constitution. For example 
article 18 of Polish Constitution of 2 April 2007. According to this provi-
sion — marriage, defined as a union between a woman and a man, is 
under the protection and care of the Polish Republic9.

It is also worth pointing out the case law of the Polish Constitutional 
Tribunal with regard to this constitutional provision in the ruling on 
Poland’s membership in the European Union (Accession Treaty). In the 
judgment of 11 May 2005 (ref. K 18/04) Tribunal stressed that: “Mar-
riage, being the union of a man and woman, has acquired a distinct con-
stitutional status within the domestic law of the Republic of Poland, on 
the basis of Article 18 of the Constitution. Any modification of this status 
would be possible only by the way of an amendment of the Constitution 
(according to Article 235 thereof); in no circumstances would it be pos-

8 On general overview — see L.D. Wardle: The Fundamental Importance of Laws 
Protecting the Marriage-Based Family. In: Liber Amicorum Marie-Thérèse Meulders-
Klein. Droit comparé des personnes et de la familie. Ed. J. Pousson-Petit. Bruxelles 
1998, pp. 639—659.

9 Article 18 reads as follows: Marriage, being a union of a man and a woman, as 
well as the family, motherhood and parenthood, shall be placed under the protection and 
care of the Republic of Poland. English translation published at www.trybunal.gov.pl/en/
about-the-tribunal/legal-basis/the-constitution-of-the-republic-of-poland.
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sible by way of a ratified international agreement”10. Therefore, modi-
fication of this constitutional status would be a fortiori not possible by 
introducting EU secondary law, including EU regulations. According to 
Art. 90 para. 1 and Art. 91 para. 4 of Constitution, the law established 
by UE shall be applied directly and have precedence if the EU treaties 
so provides, but only in the scope in which the Republic of Poland has 
delegated the competence of state authority to this international organi-
sation11.

3.  Legislative activities of EU institutions 
of 2006—2016 relating to marriage

3.1.  Applicability of law of the state where partnership 
was registered

More accurate overview of the legislative procedure concerning the 
EU regulation on jurisdiction, applicable law and the recognition of for-
eign judgments in property matters of registered partnerships — ie. the 
Green Paper of 200612 (COM 2006/400), proposal of regulation of 201113 
(COM 2011/127) and regulation 2016/1104 adopted in enhanced coopera-
tion procedure14 — leads to the conclusion, that their adopting in Poland 

10 English translation published at www.trybunal.gov.pl/en/case-list/judicial-deci 
sions/art/5851-czlonkostwo-polski-w-unii-europejskiej-traktat-akcesyjny

11 Article 90. “1. The Republic of Poland may, by virtue of international agreements, 
delegate to an international organization or international institution the competence of 
organs of State authority in relation to certain matters. […]

Article 91. […] 3. If an agreement, ratified by the Republic of Poland, establishing an 
international organization so provides, the laws established by it shall be applied directly 
and have precedence in the event of a conflict of laws”.

12 Green Paper on Conflict Of Laws in Matters Concerning Matrimonial Proper-
ty Regimes, Including the Question of Jurisdiction and Mutual Recognition, Brussels, 
Brussels, 17 June 2006, COM(2006) 400 final.

13 Proposal for a Council Regulation on jurisdiction, applicable law and the recog-
nition and enforcement of decisions regarding the property consequences of registered 
partnerships, Brussels, 16 March 2011, COM(2011) 127 final.

14 Council Regulation (EU) 2016/1104 of 24 June 2016 implementing enhanced co-
operation in the area of jurisdiction, applicable law and the recognition and enforce-
ment of decisions in matters of the property consequences of registered partnerships,  
OJ L 183/30, 8 June 2016.



35The Questionable Impact of EU Regulations No 2016/1103 and 2016/1104…

could lead de facto to “importing” of the consequences of legal construc-
tions not accepted in Polish family law. Due to the possibility of choos-
ing by partners the law to govern the registered partnership’s effects 
(Art. 22 para. 1 of Regulation 2016/110415) and to the applicability of 
the law of the registration state in the absence of choice of law done by 
the parties (Art. 26 para. 116), the substantive effect would occur on Pol-
ish territory. Such an effect would happen also when a couple lives in 
Poland and is intensely connected with this state, while the relationship 
with the state, in which their partnership was registered, is loose and 
incidental (ie. limited only to a temporary residence for the purpose of 
registration).

The principle of applicability of registration law is, against all ap-
pearances, not in line with the member states’ laws. The conflict-of-laws 
rules of domestic origin, which provide for application of the law of the 
state of registration, are constructed basing on internal interests to en-
sure that legal effects of registration in this state will exist. The same 
connecting factor (place of registration) used in norms binding in many 
states, including states where registered partnerships are not created, 
causes different practical implications. ia. the discussed “import”.

The restriction of applying orde public clause, provided for in Art. 18 
par. 2 of the proposal of 2011, clearly shows that the provisions, draft-
ed by EU Commission, lead to effects within substantive family law, 
whereas no competences have been transferred from the Member States 
to the European Union17. Similar effect can occur if the understanding 
of non-discrimination principle, presented in recital (53) of Regulation 

15 Article 22 (Choice of the applicable law) reads as follows: “1. The partners or fu-
ture partners may agree to designate or to change the law applicable to the property 
consequences of their registered partnership, provided that that law attaches property 
consequences to the institution of the registered partnership and that that law is one of  
the following: (a) the law of the State where the partners or future partners, or one  
of them, is habitually resident at the time the agreement is concluded (b) the law of  
a State of nationality of either partner or future partner at the time the agreement is 
concluded, or (c) the law of the State under whose law the registered partnership was 
created”.

16 Article 26 (Applicable law in the absence of choice by the parties) reads as follows: 
“1. In the absence of a choice-of-law agreement pursuant to Article 22, the law applicable 
to the property consequences of registered partnerships shall be the law of the State 
under whose law the registered partnership was created”.

17 Article 18 (Public policy) reads as follows: “1. The application of a rule of the law 
determined by this Regulation may be refused only if such application is manifestly in-
compatible with the public policy of the forum.

2. The application of a rule of the law determined by this Regulation may not be re-
garded as contrary to the public policy of the forum merely on the grounds that the law 
of the forum does not recognise registered partnerships”.
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2016/110418, will be accepted by European Court of Justice. It is theoreti-
cally questionable, because of the limited scope of application of Charter 
of Fundamental Rights (art. 5119), but may happen in lawmaking prac-
tice.

3.2.  Recognition of foreign judgments on registered partnership 
based on the law contrary to orde public 
of the recognizing Member State

Additionally the actual change of legal order on Polish territory 
would occur due to the far reaching consequences of the drafted princi-
ple of recognition of foreign judgments. Registered partners can easily 
lead to a ruling by the foreign court, whose law accept the effects of the 
legal concept of registered partnership (as an agreement on jurisdiction 
concluded by partners is possible under is Art. 7 para. 1 of Regulation 
2016/110420, inter alia choosing courts of the Member State under whose 
law the registered partnership was created21). Under Art. 36 para. 1 and 

18 “(53) Considerations of public interest should also allow courts and other competent 
authorities dealing with matters of the property consequences of registered partnerships 
in the Member States to disregard, in exceptional circumstances, certain provisions of 
a foreign law where, in a given case, applying such provisions would be manifestly in-
compatible with the public policy (ordre public) of the Member State concerned. However, 
the courts or other competent authorities should not be able to apply the public policy 
exception in order to set aside the law of another State or to refuse to recognise —or, 
as the case may be, accept —, or enforce a decision, an authentic instrument or a court 
settlement from another Member State when doing so would be contrary to the Charter 
of Fundamental Rights of the European Union (‘Charter’), and in particular Article 21 
thereof on the principle of non-discrimination”.

19 Article 51 (Scope) reads as follows: “1. The provisions of this Charter are addressed 
to the institutions and bodies of the Union with due regard for the principle of subsidi-
arity and to the Member States only when they are implementing Union law. They shall 
therefore respect the rights, observe the principles and promote the application thereof 
in accordance with their respective powers.

2. This Charter does not establish any new power or task for the Community or the 
Union, or modify powers and tasks defined by the Treaties”.

20 Ie. court of the state (a) in whose territory the partners are habitually resident at 
the time the court is seised, or failing that, (b) in whose territory the partners were last 
habitually resident, insofar as one of them still resides there at the time the court is seised, 
or failing that, (c) in whose territory the respondent is habitually resident at the time the 
court is seised, or failing that, (d) of the partners’ common nationality at the time the court 
is seised, or failing that, (e) under whose law the registered partnership was created.

21 Article 7 (Choice of court) reads as follows: “1. In cases which are covered by Arti-
cle 6, the parties may agree that the courts of the Member State whose law is applicable 
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Art. 42 decision given in a Member State shall be recognised in the oth-
er Member States without any special procedure being required and it 
shall be enforceable after declaration of enforceability.

It’s worth adding, that the possibility of declining the competence 
(non-exercising of jurisdiction under Art. 9 para. 122) by the court of the 
State, in which the legal concept of registered partnership is not provid-
ed for in substantive law, is de facto irrelevant. Such a declining results 
in non-exercising the jurisdiction, and does not prevent the substantial 
effect (“importing”) of foreign judgments and — indirectly — foreign law. 
In general, a judgment shall not be recognised, if such recognition is 
manifestly contrary to public policy in the member state in which rec-
ognition is sought. But the detailed provisions of the regulation restrict 
applying of this orde public clause. First, the Commission drafted in Pro-
posal of 2011 that the recognition is not acceptable on the ground that 
the law of the member state does not recognise registered partnerships23. 
Then, the final content of Art. 38 of Regulation 2016/110424, as well as 
the above mentioned recital 54 (“however, the courts […] should not be 
able to apply the public policy exception”) may suggest, that applying of 
orde public clause in practice will be contested.

It’s worth also stressing, that effects of the recognition of partnership 
registered abroad will vary from state to state depending on in which 
country in the world the partnership was registered or which court is-
sued a ruling in the case. Under the same name “registered partnership” 
various and incomparable effects are provided for in different legal sys-
tems, including such legal instruments that actually overlap the institu-
tion of marriage. Thus, even in countries whose laws provide for the legal 
institution of registered partnership, the proposed regulation could re-
sult in a significant change. The practical consequence of the main con-
pursuant to Article 22 or Article 26(1) or the courts of the Member State under whose 
law the registered partnership was created shall have exclusive jurisdiction to rule on 
the property consequences of their registered partnership”.

22 Article 9 (Alternative jurisdiction) reads as follows: “1. If a court of the Member 
State that has jurisdiction pursuant to Article 4, 5, or point (a), (b), (c) or (d) of Article 6 
holds that its law does not provide for the institution of registered partnership, it may 
decline jurisdiction. If the court decides to decline, it shall do so without undue delay”.

23 Article 24 (Differences in applicable law) reads as follows: “The recognition and 
enforcement of a decision, in whole or in part, concerning the property consequences of 
a registered partnership may not be refused merely on the grounds that the law of the 
Member State addressed does not recognise registered partnerships or does not accord 
them the same property consequences”.

24 Article 38 reads as follows: “Article 37 of this Regulation shall be applied by the 
courts and other competent authorities of the Member States in observance of the funda-
mental rights and principles recognised in the Charter, in particular in Article 21 there-
of on the principle of non-discrimination”.
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flict-of-laws rule (e.g. applicability of the law of registering state) would 
be the “importing” into their legal area so far unknown effects of legal 
institution named abroad in the same way, but de facto of a different sub-
stantive nature (eg. more rights and obligations of partners or stronger 
position in relation to third parties25).

4.  Legislative activities of EU institutions of 2006—2016 
relating to registered partnership

4.1.  Applicability of law of the state where marriage was registered

The overview of second legislative procedure concerning the EU reg-
ulation on jurisdiction, applicable law and the effectiveness of foreign 
judgments in matrimonial property (ie. the Green Paper of 200626, COM 
2006/400; explanations contained in COM 2011/125; proposal of 201127, 
COM 2011/126 and regulation 2016/1103 adopted in enhanced coopera-
tion procedure28) leads to the observation, that its authors have somewhat 
“hidden” the definition of the scope of the proposed normative instru-
ment. The understanding of marriage for the purpose of drafted regula-
tion was presented not in its provisions, but in footnote 13 of explanatory 
document announced separately as COM 2011/12529. It says, that the 

25 Under Art. 28 of Regulation 2016/1104, the law applicable to the property con-
sequences of a registered partnership between the partners usually may be invoked by  
a partner against a third party in a dispute between the third party and either or both 
of the partners, because the third party will usually know or, in the exercise of due dili-
gence, should have known of that law, which knowledge will be often assumed in circum-
stances described in para. 2.

26 Green Paper on Conflict Of Laws in Matters Concerning Matrimonial Property 
Regimes, Including the Question of Jurisdiction and Mutual Recognition, Brussels, 1 
7 June 2006, COM(2006) 400 final

27 Proposal for a Council Regulation on jurisdiction, applicable law and the recogni-
tion and enforcement of decisions in matters of matrimonial property regimes, Brussels, 
16 March 2011, COM(2011) 126 final.

28 Council Regulation (EU) 2016/1103 of 24 June 2016 implementing enhanced coop-
eration in the area of jurisdiction, applicable law and the recognition and enforcement of 
decisions in matters of matrimonial property regimes, OJ L 183/1, 8 July 2016.

29 Communication from the Commission to the European Parliament, the Coun-
cil, the European Economic and Social Committee and the Committee of the Regions 
“Bringing legal clarity to property rights for international couples”, Brussels, 16 March 
2011, COM(2011) 125 final.
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proposal is “gender neutral” and “under the proposal dealing with mat-
rimonial property regimes, for example, a same-sex marriage allowed 
by Portuguese law will be treated in the same way as an opposite-sex 
marriage”.

It shuold be additionally pointed, that some fragments of this docu-
ment are contradictory and misleading, for example: “marriage is a long-
established institution that exists in all 27 member states” and — in next 
sentence — “marriage may be open to oppositesex couples or to samesex 
couples”. Truly speaking, the “longestablished institution of marriage in 
all member states” may not be characterized as “opened to samesex cou-
ples”.

Including into the scope of the proposed regulation also the same-sex 
couples registered as a marriage in several Member States, in conjunc-
tion with the discussed detailed mechanism of international private law 
and procedure, immediately gave rise to the question whether the adopt-
ed initiative could have ended up with a success — i.e. if consent of the 
Member States on the drafted provisions may be reached. It is already 
known that the consent of the member States has not been achieved. It 
seems that if the authors of proposals had decided, that the adopting of 
“broadened scope” of this regulation (ie. also unions other than between 
a woman and a man) was not mandatory but optional for member state, 
the fate of legislative initiative (and, the most of “international couples” 
counted precisely in the documents supporting the need for a legislative 
activity) would be different. The Member States’ views on foreign legal 
institutions, in particular the redefined marriage, may be diverse30.

Summarizing, the proposed regulation on matrimonial property mat-
ters could lead in practice to the situation, when Polish court rules on 
the basis of foreign law accepting the redefined notion of marriage in 
a case of a couple habitually resident in Poland (ie. having de facto loose 
relationship with the country which law, for example chosen by par-
ties, would govern property relations). The national law of one of future 
spouse can be for example chosen as applicable under article 22 of Reg-
ulation 2016/110331. The applicability of foreign law with reference to 

30 See M. Bogdan: Some Reflections on the Treatment of Dutch Same-sex Marriages 
in European and Private International Law. In: Intercontinental Cooperation Through 
Private International Law: Essays in Memory of Peter E. Nygh. “T.M.C. Asser Press” 
2004, p. 27; M. Saez: Same-Sex Marriage, Same-Sex Cohabitation, and Same-Sex Fami- 
lies around the World: Why ‘Same’ is so Different. “European Review of Private Law” 
2011 (5), p. 668.

31 Article 22 (Choice of the applicable law) reads as follows: “1. The spouses or future 
spouses may agree to designate, or to change, the law applicable to their matrimonial 
property regime, provided that that law is one of the following: (a) the law of the State 
where the spouses or future spouses, or one of them, is habitually resident at the time the 
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a couple living in a state could result in “importing” to this state of for-
eign legal constructions, that are contrary to the fundamental principles 
of its constitutional order.

4.2.  Recognition of foreign judgments on marriage based 
on the law contrary to orde public 
of the recognizing Member State

Furthermore, the amendment to Polish legal order would also result 
from the recognition and enforcement of foreign judgments in marital 
cases, that were given under foreign law in situations, where the couple 
habitually reside in Poland. The foreign jurisdiction could be indicated 
by future spouses, as choice of forum is provided for under Art. 7 of Reg-
ulation 2016/110332. Foreign court will also hear the case after declining 
the jurisdiction by Polish one. The court may, according to Art. 9 para. 1, 
hold that, under its private international law, the marriage in question 
cannot be recognised for the purposes of matrimonial property regime 
proceedings and may exceptionally decline the jurisdiction33. In such  
a case “the courts shall act swiftly and the party concerned should have 
the possibility to submit the case in any other member state” (recital, 18). 
Once again, declining the jurisdiction doesn’t prevent from “importing” 
of foreign legal concepts. A judgment given in other member state shall 
be recognised in the member state without any special procedure being 
required and it shall be enforceable in another Member State when they 
have been so declared. Such recognition and enforcement would indirect-
ly (i.e. due to the property effects between the spouses and in their rela-
tions with third parties) result in functioning of the effects of asexual 
concept of marriage, that may come from some foreign jurisdictions. 

agreement is concluded; or (b) the law of a State of nationality of either spouse or future 
spouse at the time the agreement is concluded”.

32 Article 7 (Choice of court) reads as follows: “1. In cases which are covered by Arti-
cle 6, the parties may agree that the courts of the Member State whose law is applicable 
pursuant to Article 22, or point (a) or (b) of Article 26(1), or the courts of the Member 
State of the conclusion of the marriage shall have exclusive jurisdiction to rule on mat-
ters of their matrimonial property regime”.

33 Article 9 (Alternative jurisdiction) reads as follows: “1. By way of exception, if 
a court of the Member State that has jurisdiction pursuant to Article 4, 6, 7 or 8 holds 
that, under its private international law, the marriage in question is not recognised for 
the purposes of matrimonial property regime proceedings, it may decline jurisdiction. If 
the court decides to decline jurisdiction, it shall do so without undue delay”.
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In general, according to Art. 37 a) and Art. 51 of Regulation 2016/1103, 
a foreign decision shall not be recognised or enforced if such recogni-
tion or enforcement is manifestly contrary to public policy in the mem-
ber state in which recognition is sought. But Art. 38 and recital (54)34, 
recalling the principle of non-discrimination, may be in practice quoted 
to call the possibility of adopting this ordre public clause into question. 

Under Art. 38 the orde public clause “shall be applied by the courts 
and other competent authorities of the Member States in observance of 
the fundamental rights and principles recognised in the Charter, in par-
ticular in Article 21 thereof on the principle of non-discrimination”. In 
my opinion, the Charter of Fundamental Rights should not be criterion 
to judge the case of marriage identity, because, according to Art. 51, it 
apply to situations of implementing Union law, whereas there is (and 
could be) no Union’s substantive family law on marriage because lack of 
competences. Although the future contrary “lawmaking” interpretation, 
in particular in the doctrine, cannot be excluded.

5. Official statements by Polish governments

1. The draft of regulation on matrimonial matters was in general pos-
itively assessed by the Polish government in a statement of 5/4/201135. 
Hovever the government added that ‘there is no need or even the pos-
sibility of including the definition of a marriage in the Regulation’ and 
that the orde public clause is a sufficient instrument enabling non-use 
of foreign law or non-recognition of foreign judgments regarding foreing 
concepts which can not be treated as a marriage under Polish law. The 
government assumed that marriage is to be understood in accordance 
with national law, and the EU can not interfere with the competence of 
national legislators. In addition, it noted that it would not be possible to 
agree definitions for the needs of all Member States due to the diametri-
cal differences between domestic laws.

34 “(54) […] However, the courts or other competent authorities should not be able to 
apply the public policy exception in order to set aside the law of another State or to refuse 
to recognise or, as the case may be, accept or enforce a decision, an authentic instrument 
or a court settlement from another Member State when doing so would be contrary to 
the Charter of Fundamental Rights of the European Union (‘Charter’), and in particular 
Article 21 thereof on the principle of non-discrimination”.

35 https://bip.ms.gov.pl/pl/dzialalnosc/projekty-aktow-prawnych/prawo-unii-europej 
skiej/download,1705,1.html
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In the next Polish statement of 23/11/2015 the detailed provisions of 
draft regulation were again positively assessed36. However the gover-
ment stressed that the scope of application of its instrument are the mar-
riages understood in accordance with the Polsih Constitution, i.e. as an 
union between a woman and a man. He clearly stated that he would not 
accept an obligatory wider scope, i.e. in particular the effects of foreign 
law or judgments on same-sex marriages. The explanatory memoran-
dum stressed that: ‘the draft regulation should introduce a solution that 
would allow Member States not to apply foreign provisions to the matri-
monial property regimes of marriages not meeting the requirements of 
marriage under their domestic family law, or to introduce other solutions 
that would have a similar effect’ (eg. registered partnerships).

2. A different attitude was expressed by the Polish government in 
the statement on the draft regulation regarding registered partnerships 
of 11/4/201137. The EU Commission’s initiative was assessed negatively. 
The government stressed that family law issues remain the competence 
of the Member States and Polish law does not provide for such a legal 
concept nor provide for recognition of it when registered abroad. The ob-
ligation to apply foreign law and recognition of foreign judgments would 
de facto mean introduction of such an institution into the Polish legal 
area. At least in relation to same-sex partnerships such an effect would 
‘undoubtedly’ be contrary to the basic principles of the Polish legal order. 
The government criticized the proposed restrictions of orde public clause, 
which are in fact an attempt to shape substantive law rules, was consid-
ered as ‘unacceptable due to the lack of EU competence to enact substan-
tive family law’.

6.  Lack of concensus and (not)enhanced cooperation 
between 17 Members States

1. Both proposed regulations met in some of member states with criti-
cal attitude38. Firstly, because of its redefined juridical notion of mar-

36 https://bip.ms.gov.pl/pl/dzialalnosc/projekty-aktow-prawnych/prawo-unii-europej 
skiej/download,1705,0.html.

37 https://bip.ms.gov.pl/pl/dzialalnosc/projekty-aktow-prawnych/prawo-unii-europe-
jskiej/download,1706,0.html

38 From Polish perspective — see P. Mostowik: Między zniesieniem legalizacji za-
granicznych dokumentów a uznawaniem skutków obcej rejestracji i rozumienia stanu cy-
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riage. Secondly, because of the possible infringements of the essence of 
constitutional concept of marriage due to the actual admission of func-
tioning competitive legal construction of registered partnership (some-
times with similar to marriage content “hidden” under a differently 
named foreign legal registration).

At the very beginning of the legislative procedures discussed above, 
reasoned opinions on the incompatibility of those proposals with the fun-
damental EU principle of subsidiarity (Art. 5 par. 3 of the Treaty on 
European Union) were presented in 2011 by parliaments in Poland39, Ro-
mania and Italy. 

2. Then Poland and Hungary have not expressed consent to the final 
version of the regulations, and thus — in the absence of unanimity nec-
essary in this area of EU law (what is sometimes in mass media called 
veto) — the described legislative proposals of the Commission did not end 
in success. 

As a side note it could be indicated that at the end of the legislative 
process — despite the declarations in official positions, saying that these 
regulations should not impact on the definition of marriage, or the intro-
duction of concept of registered partnership — the lack of unanimity of 
Member States was officially criticized by some organizations of lobbying 
character. Voices of discontent were in particular given by organizations 
operating in the interest of LGBTQ+ men and women (eg. ILGA Europe40).

3. The discussed proposals were subsequently subject to the proce-
dure of enhanced cooperation, which led to applying of regulations on 
the limited territory of “judicial cooperation” in the European Union41.  

wilnego [Between abolishing the legislation of foreign documents and recognition of the ef-
fects od foreign personal status’ registration]. In: Znad granicy ponad granicami. Księga 
dedykowana Profesorowi Dieterowi Martiny. Eds. M. K rzymuski, M. Margoński. 
Warszawa 2014, pp. 187—212.

39 Resolution of Sejm of Republic of Poland of 27 May 2011 declaring proposal for 
a Council regulation […] incompatible with the principle of subsidiarity, www.ipex.
eu/IPEXL-WEB/scrutiny/CNS20110060/plsej.do; Opinion of the Senate of the Repub-
lic of Poland of 26 May 2011 on the non-compliance with the principle of subsidiari-
ty of the proposal for a Council regulation […], www.ipex.eu/IPEXL-WEB/scrutiny/
CNS20110060/plsen.do. On the grounds of Polish reservations — see P. Mostowik: Jak 
nie ujednolicać międzynarodowego prawa prywatnego i postępowania cywilnego, czyli 
o projektach rozporządzeń unijnych dotyczących majątkowych ustrojów małżeńskich 
i skutków związków partnerskich [How not to Unify International Private Law and Civil 
Procedure, i.e. on drafts of EU Regulations on Matrimonial and Registered Partnerships 
Property Regimes]. “Europejski Przegląd Sądowy” 2011 (11), pp. 12—24.

40 E.g. the comment: Disappointment as Poland and Hungary block EU proposal on 
property regimes of married and registered couples, published at www.ilga-europe.org.

41 In December 2015, after the Council had not been possible to reach unanimity 
among all member states, 17 of them (Sweden, Belgium, Greece, Croatia, Slovenia, Spain, 
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17 countries have been involved in this procedure, which resulted in 
adopting regulations on 24 June 2016. They will be applied from 29 Jan-
uary 2019. Thus, despite common in media point of view, that “only Po-
land indicated problems with the proposed regulations”, it has turned 
out, that in the actual state of affairs such a reproach is unequal, be-
cause finally 10 Member States do not participate now in this enhanced 
cooperation. Additionally, the question shall be raised whether all the 
cooperating countries are fully aware of the practical consequences on 
their territories of new regulations. They will result in functioning of 
marriages and registered partnerships of people constantly living in 
these countries, which will can be governed by foreign law, whose con-
cepts may be far different from the domestic ones.

7.  Substantive effects relating to domestic concept 
of marriage through introducing European Union’s 
private international law?

1. Arguments presented by the Polish parliament and governments 
in recent years during the legislative processes aiming to adopt the 
discussed regulations at the EU level, have to be supported. It seems, 
that the abovementioned remarks concerning the consequences of the 
regulations on matrimonial property matters and registered partner-
ships, which were subject to enhanced cooperation in several member 
states, could be also important for these states. Some of them can be not 
aware of all future practical consequences of regulations 2016/1103 and 
2016/1104. In particular the attention shall be paid to the practical effect 
of “importing” of foreign legal concepts and judgments, that govern the 
institutionalization of couples. Secondly, what can be astonishing, for-
eign law governing the details of contract applies not only within parties 
to contract but also with third parties42 in above mentioned situations, 
where the couple is not habitually resident abroad. 

France, Portugal, Italy, Malta, Luxembourg, Germany, the Czech Republic, the Nether-
lands, Austria, Bulgaria and Finland) requested the Commission to propose a decision au-
thorising the establishment of enhanced cooperation between themselves on the property 
regimes of international couples, covering both marriages and registered partnerships.

42 In particular under Art. 28 of Regulation 2016/1103, the foreign law applicable 
to the property consequences of a marriage may be invoked by a spouse against a third 
party in a dispute between the third party and either or both of the spouses, because the 
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The greatest concerns are raised by provisions, that — despite the 
lack of EU’s competences in field of family law — in practice not only 
amend private international law43, but also cause unwelcome changes 
to substantive rules governing marriage (including rules perceived as 
fundamental ones in the state44). The measures of judicial cooperation 
in civil matters should not result in obligation to recognize foreign rede-
fined legal concept of marriage, because this would mean circumventing/
breach of the conferred powers principle (Art. 4 of Treaty on European 
Union).

2. Similar reservations have been made by Member States in recent 
years regarding to another Commission’s proposal included in the Green 
Paper of 2010, which concerned the recognition of the substantial effects 
of foreign civil status registration45. This proposal contained i.a. conclu-
sions relating to the identity of marriage. Point 4.3 of this paper, titled 
‘Mutual recognition of the effects of civil status records’, reads as follows: 
[…] each Member State would accept and recognize […] the effects of  
a legal situation created in another Member State. An example o such an 
“imported” situation created abroad could be, registered as a marriage,  
a union of two people of the same sex (also habitually resident in another 
state). The proposed solution met with critics of Member States. For ex-
ample the German government stressed: ‘The question of whether, for 
example, a particular institution should be created in family law, how  
a family-law relationship is established or annulled and what effects it 
produces is the subject of — often politically controversial — decisions 
by the legislature. As examples one might mention: the registered civ-
il partnership or marriage of persons of the same sex, the filiation of  
a child in the case of a ‘surrogate mother’, the introduction of presump-
tions of filiation in favour of the mother’s registered female partner, the 

third party will usually will have necessary attributes (ie. will know or, in the exercise 
of due diligence, should have known of that law, because such a knowledge will be often 
assumed in many circumstances described in para. 2). 

43 See A. Mączyński: Le droit de la famille dans la nouvelle codification polo-
naise du droit international privé. In: Confronting the frontiers of family and succession 
law. Eds. A.-L. Verbecke, J.M. Scharpe, Ch. Declerc, T. Hels, P. Senaeve. Liber 
Amicorum Walter Pintens, Cambridge, Antwerp, Portland 2012, part I, pp. 887—902;  
M. K rzymuski: Reform des polnischen Internationalen Privatrechts und deutsch-pol-
nische Rechtsbeziehungen im Personen- und Familienrecht. “Zeitschrift für Standesa-
mtswesen” 2012 (2), pp. 40—48, 2012/3, pp. 73—79.

44 See P. F iedorczyk: Attempts at Redefining the Family in Contemporary Polish 
Law. “International Journal of the Jurisprudence of the Family” 2012 (3), pp. 357—371. 

45 COM(2010)/747 final, Less bureaucracy for citizens: promoting free movement of 
public documents and recognition of the effects of civil status records, www.eur-lex.eu 
ropa.eu/legal-content/en/ALL/?uri=CELEX%3A52010DC0747
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admissibility and effects of adoption (full adoption, ‘partial’ adoption, ad-
missibility of adoption of adults, adoption by same-sex couples, etc.). The 
EU has no legislative powers in this area. Neither can it therefore re-
quire a Member State’s legislature to place its family law at the disposal 
of the 25 other Member States without restriction, allowing the persons 
concerned to have a family-law relationship that exists under the law of 
another Member State to be registered in that State even though they 
have no close ties with that state’s legal order’46. The issue of lack of EU 
competences was also raised in the Dutch statement: ‘We accordingly 
welcome the Commission’s observation that the EU has no competence 
to intervene in the substantive family law of Member States, for example 
as regards the attribution of surnames in the case of adoption and mar-
riage. However, this does not alter the fact that the Netherlands will 
continue to push for the multilateral recognition of same-sex marriages 
and registered partnerships in the EU’47.

Finally these controversial rule on substantial effects of foreign 
family law was abandoned by the Commission. The EU Regulation 
No. 1191/201648 applies only to the formal aspects of evidence value of 
foreign documents issued by the registry offices such as abolishing le-
galization and similar requirements (Art. 2 para. 4)49.

3. It is worth adding that Articles 2 of regulations No 2016/1103 and 
1104 read as follows: “regulation shall not affect the competence of the 
authorities of the member states to deal with matters of matrimonial 
property regimes”. Such a wording is superfluum from one point of view, 
and — from another perspective — an unjustifiably suggestion that com-
petences of the Member States are appropriately taken into account and 
safeguarded. Firstly, it is obvious that the regulations may not affect 
“the competence of the authorities of the Member States” to regulate sub-
stantively matrimonial property matters, because they deal with private 

46 See Federal Government observations on the Commission Green Paper COM(2010) 
747 final, www.ec.europa.eu/justice/newsroom/civil/opinion/files/110510/public_authori 
ties/germany_minjust_en.pdf, p. 10—11.

47 See Dutch response to Green Paper COM(2010) 747 final, www.ec.europa.eu/
justice/newsroom/civil/opinion/files/110510/public_authorities/netherlands_minjust_
en.pdf,  p .  2 .

48 Regulation (EU) 2016/1191 of the European Parliament and of the Council  
of 6 July 2016 on promoting the free movement of citizens by simplifying the require-
ments for presenting certain public documents in the European Union and amending 
Regulation (EU) No 1024/2012. “Official Journal of the European Union” L, 200/1 26 
July 2016.

49 See P. Mostowik: Fundamental Principles on Parentage in a Member State of 
European Union versus EU Commission’s Proposal on Transnational Effects of Civil Sta-
tus Records. “International Journal of the Jurisprudence of the Family” (forthcoming).
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international law, not with substantive one. Secondly, the actual change 
in legal order on the territory of a Member State, introduced by the regu-
lations, stems from the provisions on applicability of foreign law, as well 
as from provisions on recognition and enforcement of foreign judgments 
in actual situations, that are close connected with this state, but not 
with a foreign one.

4. At the end, the motto of the European Union of Member States is 
worth recalling. This motto, announced at the session of the European 
Parliament in 2000 sounds: In varietate concordia (pol. Zjednoczeni w 
różnorodności, eng. United in diversity, germ. In Vielfalt geeint)50. Its es-
sence should generally argue for a more cautious approach of the EU 
institutions and groups of scientists to drafting amendments and inter-
fering in family laws of Member States. Family law is distant from the 
economic core of European integration and tend to be firmly rooted in 
the principles of domestic societies and constitutional systems.

8. Concluding remarks

The European Union is entitled to exercise competences in the field of 
private international law sensu largo, i.e. including also rules of interna-
tional civil procedure. In the treaties this branch of law is referred to as 
“measures of judicial cooperation in civil matters” (Art. 81 TFEU). One 
of the classic solutions, included in the general part of this branch of law, 
is the public policy clause (orde public clause, Vorbehaltsklausel). Under 
this clause, the foreign law can be not applied by the forum, and also the 
foreign judgment may not be recognized or enforced in the forum state, if 
the effects of such applicability, as well as recognition or enforcement of 
judgment, would be contrary to the public policy.

Prima facie it seems that the competence in field of “judicial coopera-
tion” should not affect the identity and understanding of marriage in the 
law of any Member State, e.g. Polish definition as union between one 
woman and one man. However, a more detailed analysis of legislative 
procedures, that have taken place in recent years, shows that it could be 
otherwise, which will be subject to the detailed comments (in particular 
the Green Paper of 2010 with the slogan of “reducing bureaucracy”).

50 It is also reflected in the following fragment of the preamble to the Charter of 
Fundamental Rights: The Union contributes to the preservation and to the development 
of [its] common values while respecting the diversity of the cultures and traditions of the 
peoples of Europe as well as the national identities of the Member States.
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Arguments presented by the Polish governments in recent years 
during the legislative processes aiming to adopt EU regulations 
No 2016/1103 and 2016/1104 are worth supporting. It seems that the 
arguments concerning the consequences of the regulations on matrimo-
nial property matters and registered partnerships can be also important 
for some of states, which are now participating in legislative procedure 
of enhanced cooperation. These countries can be not aware of all future 
consequences. In particular their attention shall be paid to the practical 
effect of “import” of foreign legal concepts and judgments, that will gov-
ern both the institutionalization of couples and the details of contracting 
within them and with third parties also in de facto “non-foreign” situa-
tions, where the couple is not habitually resident abroad.

From the perspective of a Member State the starting point for decid-
ing if agree to a common EU instrument can be the domestic Constitu-
tion. Art. 18 of Polish Constitution (marriage, as union between a wom-
an and a man, is under the protection and care of the Polish Republic). 
Constitutional Tribunal stressed that: “Marriage […] has acquired  
a distinct constitutional status within the domestic law of the Republic 
of Poland […]. Any modification of this status would be possible only by 
the way of an amendment of the Constitution (judgment of 11 May 2005, 
K 18/04).

The draft of regulation on matrimonial matters was in general posi-
tively assessed by the Polish government in a statement of 5/4/2011. Hov-
ever the government added that ‘there is no need or even the possibility 
of including the definition of a marriage in the Regulation’ and that the 
orde public clause is a sufficient instrument enabling non-use of foreign 
law or non-recognition of foreign judgments regarding foreing concepts 
which can not be treated as a marriage under Polish law. The govern-
ment assumed that marriage is to be understood in accordance with na-
tional law, and the EU can not interfere with the competence of national 
legislators. In addition, it noted that it would not be possible to agree def-
initions for the needs of all Member States due to the diametrical differ-
ences between domestic laws. Also in the statement of 2015 the detailed 
provisions of draft regulation were again positively assessed. However 
the goverment stressed that the scope of application of its instrument 
are the marriages understood in accordance with the Polsih Constitu-
tion, i.e. as an union between a woman and a man. He clearly stated 
that he would not accept an obligatory wider scope, i.e. in particular the 
effects of foreign law or judgments on same-sex marriages. The explana-
tory memorandum stressed that: ‘the draft regulation should introduce  
a solution that would allow Member States not to apply foreign provi-
sions to the matrimonial property regimes of marriages not meeting the 
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requirements of marriage under their domestic family law, or to intro-
duce other solutions that would have a similar effect’ (eg. registered part-
nerships). A different attitude was expressed by the Polish government 
in the statement on the draft regulation regarding registered partner-
ships of 11/4/2011. The EU Commission’s initiative was assessed nega-
tively. The government stressed that family law issues remain the com-
petence of the Member States and Polish law does not provide for such 
a legal concept nor provide for recognition of it when registered abroad. 
The obligation to apply foreign law and recognition of foreign judgments 
would de facto mean introduction of such an institution into the Polish 
legal area. At least in relation to same-sex partnerships such an effect 
would ‘undoubtedly’ be contrary to the basic principles of the Polish legal 
order. The government criticized the proposed restrictions of orde public 
clause, which are in fact an attempt to shape substantive law rules, was 
considered as ‘unacceptable due to the lack of EU competence to enact 
substantive family law’.

The motto of the European Union: In varietate concordia (United in 
diversity) is also worth recalling. Its essence should generally argue for 
a more cautious approach by the EU institutions and groups of scientists 
interfering with substantial family law matters.
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1. Introduction

In 2006, after six years of unsuccessful judicial proceedings, the Ar-
bitration Tribunal in Austria rendered an award adjudicating five Gus-
tav Klimt paintings to Maria Altmann, a heir of Ferdinand and Adele 
Bloch-Bauer. The pictures were looted during World War II and then ex-
hibited in the Austrian National Gallery1. This case is worth mentioning 

a) PhD, University of Silesia in Katowice. 
1 Source: Arbitral Award, Maria V. Altmann and others v. Republic of Austria, Janu-

ary 15, 2004, http://bslaw.com/altmann/Klimt/award.pdf, accessed October, 19 2017. See 
also: C. Renold, A. Chechi, A.L. Bandle, M.A. Renold: Case 6 Klimt Paintings 
— Maria Altmann and Austria. Platform ArThemis (http://unige.ch/art-adr), Art-Law 
Centre, University of Geneva. Last visited: 19.10.2017.
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not only because it is a landmark case in the field of cultural property, 
but mainly because it is an example of a case that was finally solved 
out of court through arbitration. Moreover, other non-judicial methods 
of solving art disputes such as mediation or negotiations have gained 
popularity in recent decades as they seem to be better suited to this type 
of cases. 

The nature of the so-called “art cases” may vary. The disputes relate 
to different legal fields and involve a wide variety of private and public 
stakeholders2. The conflicts may be of a contractual nature, e.g. disputes 
between cultural institutions over loan agreements, between museums 
and donors over donation agreements or over deposits (which are fre-
quently encountered in Poland). There may also be conflicts with insur-
ance companies over insurance contracts. In the art market, conflicts may 
arise between auction houses and art collectors (over the warranty of au-
thenticity or auctioneer’s negligence)3. In addition, there are disputes over 
sale agreements in relations between artists and the owners of galleries. 
Among non-contractual disputes one can point out the cases of intellectual 
property over an artist’s rights, and — the most commonly encountered — 
cases involving the restitution of stolen cultural property4. 

In order to improve the processes for solving these types of matters, 
many international organizations encourage parties to use alternative 
dispute resolution (ADR) methods. The UNIDROIT Convention on Sto-
len and Illegally Exported Cultural Objects of 1995 recommends that 
the parties submit the dispute to arbitration5. The Washington Confer-

2 However, the situations where the character of the dispute is administrative, e.g. 
between the public body (e.g. a monument’s conservator) and a private investor in the 
process of renovating an immovable monument are beyond the scope of this article. Me-
diation, as a way of solving administrative disputes, was added to the Polish Code of 
Administrative Procedure by the Law of the change of the Code of Administrative Proce-
dure and other acts of 7 April, 2017 (“Journal of Laws” 2017, position 935). More on this 
topic see: V. Vadi: Cultural Heritage in International Investment Law and Arbitration. 
New York University 2014.

3 For more on the issue of the liability of auction houses see A.L. Bandle: The Sale 
of Misattributed Artworks and Antiques at Auction. Cheltham, UK 2016.

4 The term “restitution” is understood broadly here and includes not only cases of the 
restitution of stolen cultural property but also the return of the cultural property that 
was illicitly exported. This differentiation is mentioned in art. 1 of The UNIDROIT Con-
vention on Stolen or Illegally Exported Objects (1995). For a more extensive discussion 
of terminology see W. Kowalski: Restytucja dzieł sztuki. Katowice 1993, p. 23 et seq.

5 See art. 8(2) — principles 8,9,11 (“the parties may agree to submit the dispute… to 
arbitration”). Other advantages of arbitration with particular reference to the UNIDROIT 
Convention such as neutrality, expertise, speed, efficiency and cost were described by  
E. Sidrorsky: The 1995 UNIDROIT Convention on Stolen or Illegally Exported Cul-
tural Objects. “International Journal of Cultural Property” 1996, 19, p. 32—37.
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ence on Holocaust-Era Assets of 1998 also recommends that “the parties 
to any claim involving Nazi-looted art consider mechanisms that exist 
to resolve claims without the necessity of litigation such as mediation, 
arbitration and alternative dispute resolution”6. Furthermore, mediation 
and conciliation are seen as ways to facilitate the return and restitution 
of cultural property within a special body working under the auspices of 
UNESCO7. 

Some of the organizations go a step further and offer the help of an 
institutional facilitator that is established under their auspices. A good 
example is the Mediation and Arbitration Centre, which was set up by 
the World Intellectual Property Organization (WIPO) to solve intellectu-
al property disputes that involve artists. It offers mediation, arbitration, 
expedited arbitration and expert determination as extrajudicial methods 
of solving disputes8. A more specific body for solving typical art cases 
was created together with the International Council of Museums: the 
ICOM-WIPO Art and Cultural Heritage Mediation9. Recently, museums 
worldwide (and Polish ones as well) have been faced with complicated 
legal issues, among which the issues of the provenance of objects is in the 
foreground10. 

 6 See http://www.lootedart.com/web_images/pdf2014/Chapter%204%20Nazi-Con-
fiscated%20Art%20Issues.pdf, p. 541.

 7 The Intergovernmental Committee for Promoting the Return of Cultural Property 
to its Countries of Origin or its Restitution in the case of Illicit Appropriation (herein-
after: ICPRCP). In order to exercise the mediation and conciliation functions, the Com-
mittee may establish appropriate rules of procedure. The outcome of the mediation and 
conciliation process is not binding on the Member States concerned, so that if it does 
not lead to the settlement of a problem, it shall remain before the Committee, like any 
other unresolved question which has been submitted to it. See: Statutes of the ICPRCP 
adopted by 20 C/Resolution 4/7.6/5 of the 20th session of the General Conference of 
UNESCO, Paris, 24 October—28 November 1978, source: http://unesdoc.unesco.org/
images/0014/001459/145960e.pdf, access: 26.09.2017. 

 8 For instance, artists, whose IP rights have been violated, could ask for this offer. 
That was the case of a European art gallery that concluded an exclusive cooperation 
agreement with a European artist in order to promote the artist in the international 
market. The case was resolved through arbitration. Source: http://www.wipo.int/amc/en/
arbitration/case-example.html. Last access: 30.10.2017.

 9 See: http://www.wipo.int/amc/en/center/specific-sectors/art/icom/. In the special 
Resolution we read: “It is the policy of ICOM to encourage the amicable resolution of 
disputes regarding the ownership of objects in museum collections that allegedly were 
stolen or illegally exported from the country of origin and the early settlement of such 
disputes through voluntary settlement procedures rather than through litigation or po-
litical decisions”.

10 In recent years, many Polish museums have faced the problem of the withdrawal 
of artworks from their collections. The position of the museum, which often initiates 
mediation or negotiation with the owners, is twofold. On one hand, it refers to the objects 
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The aim of this article is discuss how alternative dispute resolution 
methods are used in art cases and whether they are better for solving 
art related disputes. The first part of this article describes the methods 
that are used in particular cases, the formation of ADR clauses and also 
refers to the institutional rules of conduct. The second part lists the ar-
guments for using ADR methods in art cases. 

2.  Drafting dispute resolution clauses 
Examples of dispute resolution processes

The term “alternative dispute resolution” (ADR) comprises the meth-
ods of solving disputes that are alternatives to judicial settlement11. 
Among the numerous forms of ADR, in this article I will address arbitra-
tion, mediation and negotiation, as they are the ones that are most com-
monly used in art cases12. All of these methods differ. The power and the 
duty of an arbitral tribunal to make binding decisions distinguishes ar-
bitration as a method for resolving disputes from other procedures, such 
as mediation and conciliation, the aim of which is to arrive at a negoti-
ated settlement13. When referring to negotiations as a method for settle-
ment, there is always a risk of going nowhere, as there is no impartial 

formerly nationalized after World War II on the basis of the so-called “rural reform” in 
1946 that kept in museums for a long time. After judicial proceedings in which they are 
adjudged to the owners, the museums try to negotiate to keep those objects that are still 
exhibited in their collections. On the other hand, as a result of the price increase in the 
art market, some heirs of the artists start withdrawing the objects from the museums. 
To prevent the emptying of their permanent collections, museums, sometimes well be-
forehand, start the negotiating process. 

11 In the doctrine, alternative dispute resolution methods are described as alterna-
tive to the formal procedures adopted by the courts of law as part of a system of justice 
that is established and administered by a state.  See: N. Blackaby, C. Partasides, QC 
with A. Redfern, M. Hunter: Redfern and Hunter on International Arbitration. 6th ed. 
Oxford 2015, p. 40.

12 Conciliation is recommended by UNESCO as one of the dispute solving methods. 
It is, however, rarely used. The Spoliation Advisory Panel or the German Lost Art Foun-
dation is a good example. The role of the conciliator is to make proposals for settlement 
or in the words of UNICITRAL Conciliation Rules art. 7(1) to “assist the parties in an 
independent and impartial manner in their attempt to reach an amicable settlement of 
their dispute”.

13 N. Blackaby, C. Partasides QC with A. Redfern, M. Hunter: Redfern…, 
p. 24.
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third party who can help to rescue the discussions14. Although it is often 
observed that the parties frequently refer to negotiations “in good faith” 
before embarking on a more formalized way of solving a dispute, such an 
obligation is nebulous15 and rarely leads to a settlement. 

An examination of different types of contracts in the field of art indi-
cates that many of them include clauses that refer to ADR. Those clauses, 
however, are usually not very precise. The most commonly used phras-
ing that is met in the contracts that are concluded by museums is that: 
“Every dispute arising out of this contract should be in the first place 
settled out-of-court. In case of not reaching a consensus, the dispute will 
be settled by the court proper to the lender”16. This clause cannot, howev-
er, serve as an example of an arbitration clause that has a binding effect.

When a dispute arises, the parties can request the assistance of an 
institutional facilitator or ad hoc mediation/arbitration. As there are 
many institutions that deal with ADR that have established rules17,  
a contract may simply refer to the terms and rules of an institutional 
facilitator. In this analysis, the focus will be on those that have especial-
ly been adapted for art cases, i.e. the WIPO Arbitration and Mediation 
Centre, WIPO-ICOM Mediation Centre or the private initiative — Art 
Resolve Mediation18.

In this part, I will discuss the alternative dispute resolution process-
es, focusing on the formalities of the clauses and will also discuss the 
example sets of rules provided for the specific proceedings conducted by 
the WIPO Arbitration Centre and ICOM-WIPO Art and Cultural Herit-
age Mediation. This section lists the “must have” ingredients in a clause 
and explains how these should be tailored for the maximum benefit in 
art cases. I will also address examples of some cases concerning cultural 
property disputes. 

14 Ibidem, p. 40.
15 Ibidem. The Authors ask the following questions: who is to open negotiations? How 

long are they to last? How far does the party need to go in order to show “good faith”?
16 One of the loan contracts between a Polish museum and a foreign museum. On file 

with the author. 
17 The most widely recognized are the International Chamber of Commerce, the 

American Arbitration Association, the London Court of International Arbitration and 
the Centre for Effective Dispute Resolution (CEDR).

18 See: artresolve.org/art-disputes-mediation-adr-services/ (rules: https://artresolve.
org/wp-content/uploads/2014/09/Art-Resolve-Mediation-Rules-2014.pdf).
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2.1. Arbitration

Beginning the analysis with arbitration is justified by the fact that 
among the methods of ADR, it is the most formalized one. According 
to the doctrine, arbitration “begins as a private agreement between the 
parties. It continues by way of private proceedings, in which the wishes 
of the parties play a significant role. Yet, it ends with an award that 
has binding legal force and effect, and which, under the appropriate 
conditions, the courts of most countries of the world will recognize and 
enforce”19. If the award is not carried out voluntarily, it may be enforced 
by legal proceedings both locally and internationally, under such inter-
national conventions as the New York Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards20.

To submit a dispute to arbitration, there should be a valid agreement 
to arbitrate, which is usually expressed in an arbitration clause21. Arbitra-
tion clauses are drawn up and agreed to as part of a contract before any 
dispute has arisen, or — less commonly — once a dispute has arisen22. 
The pre-dispute arbitration clauses are used in most cultural property con-
tracts, in particular loan contracts23, donation contracts, sales24 or insur-

19 N. Blackaby, C. Partasides QC with A. Redfern, M. Hunter: Redfern…, 
p. 27.

20 Ibidem, p. 26.
21 For a more extensive discussion on the issue of the formal requirements pertain-

ing to arbitration clause see G. Żmij: Arbitration agreement. In: Polish Arbitration Law. 
Ed. B. Gessel-Kal inowska vel Kal isz. Warszawa 2014, p. 87 et seg.

22 N. Palmer, P. Kaye: International dispute resolution: cross-border loans and 
exhibitions. London, Art loans, 1997, p. 374.

23 A loan contract between a Polish museum and a foreign institution (on file with 
author): “Any dispute arising in connection with this Agreement shall be finally settled 
under the Swiss Rules of International Arbitration by three arbitrators appointed in ac-
cordance with the said rules. The place of arbitration shall be Zurich, Switzerland” can 
serve as an example. Morover, in the sample loan contract recommended to museums by 
the Network of European Museum Organizations, we find a clause entitled Governing 
law and jurisdiction: “This agreement shall be governed by the law of… (insert name of 
state/country). Any disputes or differences between the Lender and the Borrower arising 
out of this agreement shall be settled by means of negotiation and arbitration. Should 
this fail they are to be decided by the rule of the Arbitration Institute of… (insert name of 
state/country). Chamber of Commerce” (source: http://www.ne-mo.org/index.php?id=110/
inurl%27A=0%27A=0).

24 Interestingly, very few auction houses contain a clause in their consignment agree-
ment and conditions of sale that expressly refer to the ADR process. Both Christies’ and 
Bonham’s include an express mediation and arbitration clause in their Conditions of Sale, 
which applies to the consignors’ claims against the auction houses. The German Auction 
Haus Auctonata provides for arbitration proceedings in its authenticity guarantee to pur-
chasers pursuant to its conditions of sale. See: A.L. Bandle: The sale of…, p. 321.
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ance contracts. The institutions that deal with arbitration, such as the 
WIPO Arbitration and Mediation Centre, have their own recommended 
form for arbitration clauses25. The latter type of arbitration clauses, 
post-dispute ones26, can take the form of a stand-alone contract. How-
ever, such a “submission agreement”27 is not easy to formulate as the 
hostility between the parties grows28. When it comes to art cases, it is 
primarily used in title disputes, third party disputes or failed cultur-
al property transactions29. It can be tailored more to the dispute than 
a pre-dispute arbitration agreement as the parties know the specific 
issues that arose between them. Sometimes, one more type of an arbi-
tration clause is mentioned, that is, a step arbitration agreement. After 
a mediation or negotiation fails, the parties may turn to arbitration30. 
Mediation followed by arbitration (in the absence of a settlement) is also 

25 An example given by WIPO: “Any dispute, controversy or claim arising under, 
out of or relating to this contract and any subsequent amendments of this contract, in-
cluding, without limitation, its formation, validity, binding effect, interpretation, perfor-
mance, breach or termination, as well as non-contractual claims, shall be referred to and 
finally determined by arbitration in accordance with the WIPO Arbitration Rules. The 
arbitral tribunal shall consist of [a sole arbitrator] [three arbitrators]. The place of arbi-
tration shall be [specify place]. The language to be used in the arbitral proceedings shall 
be [specify language]. The dispute, controversy or claim shall be decided in accordance 
with the law of [specify jurisdiction]”.

26 An example: “We, the undersigned parties, hereby agree that the following dispute 
shall be referred to and finally determined by arbitration in accordance with the WIPO 
Arbitration Rules: [brief description of the dispute]. The arbitral tribunal shall consist of 
[a sole arbitrator] [three arbitrators]. The place of arbitration shall be [specify place]. The 
language to be used in the arbitral proceedings shall be [specify language]. The dispute 
shall be decided in accordance with the law of [specify jurisdiction]”.

27 N. Blackaby, C. Partasides QC with A. Redfern, M. Hunter: Redfern…, 
p. 13.

28 Especially in the field of art. As A.S. Rau describes it: “An artist or a collector 
in particular may be unwilling — or may find it difficult-to draw a clear distinctions 
between the subject matter of the dispute (e.g. a particular work of art) and his own per-
sona. And when a dispute has been festering for some time, personal elements arising 
out of the dispute itself — such as the need to vindicate one’s honor and integrity — may 
well have been added to the original subject matter, giving rise to mutually reinforcing 
spirals of self-righteousness and resentment”. See A.S. Rau: Mediation in Art-Related 
Disputes. In: Resolution Methods for Art-Related Disputes 1999, p. 179. 

29 E. Varner: Arbitrating Cultural Property Disputes. “Cardozo Journal of Conflict 
Resolution” 2012, vol. 13, p. 491.

30 A good example is a contract for a traveling exhibition that states that: “For  
a period of at least 30 days, Organizer and Participant will use reasonable, good faith 
efforts to resolve any dispute between them in connection with this agreement and/or the 
exhibition at the Facility. If they are unable so to resolve any such, then such dispute will 
be resolved by arbitration”. Cit. after: E. Varner: Arbitrating…, p. 493. 
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suggested by the WIPO Arbitration Rules31 and in the ICOM-WIPO  
Mediation Rules32. 

An arbitration clause can be construed broadly (“the disputes arising 
under or in connection with this contract”) or narrowly. However, using 
a narrow arbitration clause (“disputes arising under this contract”) is 
risky, as it delegates some issues to the scrutiny of arbitration, and oth-
ers to the judicial proceedings. In the case Schlaifer Nance & Co. v. Es-
tate of Andy Warhol, the court noted: “a party who consents to the inclu-
sion in a contract of a limited arbitration clause does not thereby waive 
his right to a judicial hearing on the merits of a dispute not encompassed 
within the ambit of the clause”33. According to the court, as the parties 
split their claim in the agreement, they could raise claims arising out of 
the same transaction in both forums. 

To commence an arbitration, a formal notice must be given. The date 
of the receipt of the request for arbitration by the claimant is also the 
date of the commencement of the proceedings34. When it comes to the 
composition and establishment of a Tribunal, the methods for the ap-
pointment of the arbitrators are specified in the rules, but the decisions 
made by the parties in the arbitration agreement should be respected. 
An arbitration agreement should list the number of arbitrators35, provide 

31 “[…] If, and to the extent that, any such dispute, controversy or claim has not been 
settled pursuant to the mediation within [60] [90] days of the commencement of the me-
diation, it shall, upon the filing of a Request for Arbitration by either party, be referred to 
and finally determined by arbitration in accordance with the WIPO [Expedited] Arbitra-
tion Rules”. 

32 See Art. 16 b: “Where the mediator believes that any issues in dispute between the 
parties are not susceptible to resolution through mediation, the mediator may propose, 
for the consideration of the parties, procedures or means for resolving those issues which 
the mediator considers are most likely, having regard to the circumstances of the dispute 
and any business relationship between the parties, to lead to the most efficient, least 
costly and most productive settlement of those issues. […]”. 

33 The Licensing Agreement between the Schlaifer Nance & Company, Inc (SNC) 
and the Estate of Andy Warhol granted SNC exclusive rights to license Warhol’s art-
work, trademarks and copyrights to third parties for the use of various products. The 
Agreement contained a limited arbitration clause, which required disputes under some 
sections of the agreement to be arbitrated, and thus left those under other sections to be 
litigated. Certain rights, duties and representations in the Licensing Agreement, par-
ticularly the Estate’s duties and representations regarding Warhol works, are set forth 
both in the sections that are subject to arbitration and in others which are not. Schlaifer 
Nance & Co. v. Estate of Andy Warhol, 194 F.3d 323 (2nd Cir. 1999).

34 See articles 6—10 of the WIPO Rules. Art. 9 specifies what the Request for Arbi-
tration shall contain. 

35 A clause used by one auction house can serve as an example: “The parties shall 
submit the dispute for binding arbitration before a single neutral arbitrator” (Condition 
of Sale in California, New York, Bonhams & Butterfields). An arbitration clause in a con-
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the method for selecting arbitrators36 and specify their neutrality. In cas-
es concerning art, an issue that is of crucial importance is the arbitra-
tors’ expertise. In contracts concerning the appraisal of the art objects or 
their authenticity, the agreement should specify an appraiser or cultural 
property specialist. If the contract is for the sale or the dispute is over 
the title, the arbitration agreement should specify a lawyer and an art 
dealer. If the contract involves conservation, one of the arbitrators should 
be a conservationist37. 

When it comes to procedural law, the agreement should state whether 
the parties opt for an arbitral institution or ad hoc arbitration. When 
referring to the institutional rules (“Disputes should be arbitrated ac-
cording to the rules…”), the clause should specify the date of the rules 
as institutional rules change38. The arbitration clause should also specify 
the arbitration location, as the seat of the arbitration determines the pro-
cedural law over the cultural property dispute39. Finally, the arbitration 
clause should specify the language of the arbitration. The rules that gov-
ern international arbitration are, first, the mandatory provisions of the 
lex arbitrii and second, the rules that the parties themselves may have 
chosen40. Clauses specifying the substantive law can be very basic, e.g. 
“these..are governed by the laws of the…”. 

To illustrate this reasoning with some examples of disputes that have 
been settled through arbitral proceedings, the following cases may be cit-
ed. One well-known art gallery concluded an exclusive cooperation agree-

tract for the co-ownership of a painting required that “any disagreement of the parties 
concerning the Painting shall be submitted for arbitration to a panel of three arbitra-
tors”. Cit. after E. Varner: Arbitrating…, p. 511.

36 Examples given by E. Varner: “Any disagreement of the parties concerning the 
painting shall be submitted for arbitration to a panel of three arbitrators: one chosen 
by Museum X, one chosen by gallery Y and a third chosen by those two”. Ibidem, p. 512.

37 To more thoroughly examine this topic see E. Varner: Arbitrating…, p. 514. 
38 A contract for a traveling exhibition required the “Commercial Arbitration Rules 

of the American Arbitration Association applicable at the time of initiation of the arbitra-
tion”. Example after: E. Varner: Arbitrating…, p. 501.

39 If the seat of arbitration is the Republic of Poland, the provisions of part five of the 
Code of Civil Procedure shall apply.

40 Art. 39 of Polish Private International Law states that “Arbitration agreements 
are governed by the law chosen by the parties. In the absence of the choice of law by the 
parties, the arbitration agreement shall be subject to the law of the country in which the 
agreed arbitration venue is situated. If the parties have not made such a designation the 
arbitration agreement shall be subject to the law applicable to the relationship to which 
the given dispute relates; it shall be sufficient, however, that the arbitration agreement 
be effective under the law of the country in which the arbitration takes place or in which 
the arbitral tribunal issued the award”. Private International Law, Act of 4 February 
2011 (O.J. 2011 No. 80, item 432).
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ment with an artist in order to promote the artist in the international 
market. The parties’ relationship began to deteriorate three years after 
the agreement was signed and the artist sent a notice terminating the 
agreement to the gallery. The agreement contained an arbitration clause 
providing for a three-member tribunal according to the WIPO arbitra-
tion rules. The tribunal issued a preliminary case assessment encourag-
ing the parties to resume the settlement negotiations that the parties 
had attempted at an earlier stage. The parties reached a settlement and 
asked the tribunal to render a consent award that incorporated the par-
ties’ settlement agreement. The terms of the settlement included the ter-
mination of the cooperation agreement and the provision of a number of 
works by the artist to the gallery in the final settlement41. 

Referring once again to the arbitral ruling in the Klimt case, the par-
ties agreed to establish a panel of three Austrian arbitrators and to ac-
cept the decision of the panel as final and without any right of appeal. 
According to the arbitration agreement, the panel had to rule on wheth-
er, and in what manner, in the period between 1923 and 1949, or thereaf-
ter, Austria acquired ownership of the paintings, and whether, pursuant 
to the Restitution Act of 199842 the requirements were met for restitution 
of any of the paintings without remuneration to the heirs of Ferdinand 
Bloch-Bauer43. The parties further agreed that the arbitration tribunal 
was to apply Austrian substantive and procedural law. In legal terms, its 
decision was based solely on the facts presented to it by the parties. All 
costs were to be covered by the Republic of Austria. 

41 An example given on a WIPO website.
42 Austria’s Federal Act Regarding the Restitution of Artworks from Austrian Fed-

eral Museums and Collections dated 4th December 1998. This law allows the restitution 
of works of art that owners had been forced to donate in exchange for export permits 
pursuant to the Annulment Act of 1946. It also set up an advisory body (the “Restitution 
Committee”) that is tasked with the responsibility to respond to restitution requests. 
See: Federal Act Regarding the Restitution of Artworks from Austrian Federal Museums 
and Collections of 4 December 1998, Federal Law Gazette 1998/181.

43 The panel decided that the will of Adele Bloch-Bauer was not legally binding for 
her husband, Ferdinand. As a consequence, the National Gallery had no valid ownership 
of the paintings. However, the ownership title had passed to the Republic of Austria later, 
in 1948, when in the name of the heirs, a proxy donated the pictures to the Austrian 
Public Museum (in order to receive export permits for other valuable items, Jews leaving 
Austria had to “donate” valuable artworks). These “donations” were annulled through 
the Restitution Act in 1998.



61Alternative dispute resolution in art-related cases

2.2. Mediation

Mediation is another alternative method that can be used in disputes 
concerning cultural property. A mediator, who is an independent third 
person, moves between the parties, listening first to one and then to the 
other, and trying to persuade them to focus on their real interests rather 
than what they see as their legal rights44. 

Mediation is chosen by ICOM as the best suited method of solving 
disputes that arise over museum matters, among which disputes con-
cerning the provenance, return, restitution, custodianship and owner-
ship of objects in collections come into play45. There are also IP issues 
and claims concerning intangible cultural heritage. Such disputes, as 
are stated in the Introduction to the ICOM-WIPO Mediation Rules, may 
“further involve complex legal, as well as sensitive non-legal issues of a 
cultural, economic, ethical, historical, moral, political, religious or spir-
itual nature; they may combine tangible and intangible matters in a sin-
gle case; they may present challenges in terms of evidence and statutes of 
limitations; they may raise questions of customary law; they may involve 
considerable legal and other expenditure; they are often international in 
scope; and reputations and long-term relationships may be at stake”46. 
When considering the high costs of litigation over the ownership title, 
and bearing in mind the risk of losing the cultural property, museums 
commence negotiations or mediation in order to preserve the exhibited 
objects in their possession, not necessarily to defend the title. This is also 
a contemporary issue of deposits in Polish museum collections, as was 
explained above47.

When we analyze the ICOM-WIPO Mediation Rules, there are some 
specifics that relate to the subject matter. The List of Mediators from 
which parties can choose comprises mediators with specific expertise 
in art and cultural heritage and related cases (art. 6). Moreover, in the 
Rules, there is a reference to the ICOM Code of Ethics for Museums48. 
The recommended clauses, which take the typical form of ADR clause, 

44 N. Blackaby, C. Partasides QC with A. Redfern, M. Hunter: Redfern…, 
p. 41.

45 Mediation is recommended by the President of ICOM A. Cummins in a statement: 
Promoting the use of Mediation in Resolution of disputes over the Ownership of objects 
in Museum Collections, source: http://icom.museum/fileadmin/user_upload/pdf/State-
ments/ENG/mediation2006_eng.pdf, access: 30.10.2017.

46 Introduction to the ICOM-WIPO Mediation Rules.
47 See supranote 10.
48 For the Polish translation see S. Waltoś: Kodeks etyki ICOM dla muzeów. War-

szawa 2009.
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can be used at the stage of the formation of the contract49, as well as for 
an already existing dispute50. Referring to the specific rules of conduct is 
of great importance as an agreement to try to settle disputes by media-
tion may prove to be enforceable if there is sufficient certainty as to what 
procedure is to be followed51. 

There is no obligation, however, for the parties to request the assis-
tance of an institutionalized mediator. The examples of cases that have 
been solved through ad hoc facilitators that are given below also show 
that a state (a confederation) as well as private entrepreneur (auction 
house) can act as a mediator. The first case is a dispute between two 
Swiss cantons, Saint Gallen and Zurich in 2006. As a result of religious 
wars in the 18th century, many cultural objects were transferred from 
Saint Gallen to Zurich. The basis of the peace treaty of Baden in 1718 
was that Zurich would return most of the cultural objects, except for 
some items such as the Cosmographical Globe. In the years following the 
treaty, further requests for their return were denied. The debate over 
the ownership of the objects was “frozen” for almost two hundred years 
and was revived in a media debate in 1996. The parties attempted to 
negotiate their dispute for eight years. A mediation team that had been 
assigned by the Swiss Government52 assisted in bringing about a set-
tlement between political representatives from both Cantons and the 
responsible bodies of the concerned libraries53. In the mediation agree-
ment54. Saint Gallen accepted Zurich’s ownership, while the latter offered 
an unpaid and indefinite loan regarding 35 manuscripts. The Globe and 
the manuscripts were exhibited for some time in Saint Gallen. Zurich 

49 “Any dispute, controversy or claim arising under, out of or relating to this contract 
and any subsequent amendments of this contract, including, without limitation, its for-
mation, validity, binding effect, interpretation, performance, breach or termination, as 
well as non-contractual claims, shall be submitted to mediation in accordance with the 
ICOM-WIPO Mediation Rules. The place of mediation shall be [specify place] The lan-
guage to be used in the mediation shall be [specify language]”.

50 “We, the undersigned parties, hereby agree to submit to mediation in accordance 
with the ICOM-WIPO Mediation Rules the dispute set out below. [Brief description of 
dispute] The place of mediation shall be [specify place]. The language to be used in the 
mediation shall be [specify language]”.

51 Because there is a provision for recourse to a recognized center. See: N. Blacka-
by, C. Partasides QC with A. Redfern, M. Hunter: Redfern…, p. 40.

52 As provided by the Swiss Constitution of 1999, art. 44 (3).
53 See: M. Cornu, M.A. Renold: New developments in the restitution of cultural 

property: Alternative means of dispute resolution. “International Journal of Cultural 
Property” 2010, 17, p. 18.

54 Source: A.L. Bandle, R. Contel, M.-A. Renold: Case Ancient Manuscripts and 
Globe — Saint-Gallen and Zurich. Platform ArThemis (http://unige.ch/art-adr), Art-Law 
Centre, University of Geneva.
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paid for the production of an extra replica of the Globe, which is now ex-
hibited in Saint Gallen55.

Another case worth mentioning is the one concerning the figure of St. 
Agatha56 that was stolen from St. Martins Cathedral in the Netherlands 
in 1976. It traveled a long way through different countries to finally sur-
face at Sotheby’s auction. The auction house acted as a mediator between 
the church and the anonymous owner. It decided to remove the figure 
from the auction in order to sell it privately. If a lengthy court proceed-
ing had been started, there would have been no chance to contest the 
due diligence during the acquisitions of the sculpture, as the vendor had 
made a good faith purchase. Instead of challenging the vendor’s owner-
ship, St. Martin’s Cathedral simply repurchased the work. 

2.3. Negotiations

Negotiations, which is another non-judicial method of solving dis-
putes, does not involve any third party but is generally conducted be-
tween the parties to the dispute. The absence of a neutral third party 
can result in the parties being unable to reach an agreement as they 
may be incapable of defining the issues at stake, let alone making any 
progress toward a solution. On the other hand, the perspective of having 
a binding arbitral award sometimes deters the parties from becoming in-
volved in more formalized ways of solving problems, as the outcome of a 
negotiation only binds those parties who were involved in the negotiation 
and cannot be enforced.

To illustrate an example of negotiations, I will use the case of an Aus-
chwitz Suitcase57 between the heirs of the Holocaust victim Pierre Levi 
and the Auschwitz-Birkenau State Museum in Oświęcim. The suitcase, 
which had belonged to Pierre Levi, a French Jew, was on loan in the Sho-
ah Memorial Museum in Paris for the exhibition The Fate of Jews from 
France during World War II. After visiting the exhibition, Levi’s heir, 

55 For a more detailed description of the case see A.L. Bandle, S. Theur ich: Alter-
native Dispute Resolution and Art-Law — A New Research Project of the Geneva Art-Law 
Centre. “Journal of International Commercial Law and Technology” 2011, vol. 6, Issue 
1, p. 35.

56 Source: M. Fr ith, A. Chechi, M.-A. Renold: St. Agatha Statue — St. Martin’s 
Church and Private Person. Platform ArThemis (http://unige.ch/art-adr), Art-Law Cen-
tre, University of Geneva.

57 See: M. Wojciechowski: Problem muzealiów znajdujących się w polskich 
muzeach martyrologicznych. In: Prawo muzeów. Eds. J. W łodarski, K. Zeid ler. War-
szawa 2008, p. 200 et seq.
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Michel Levi-Leleu, made a request to the Auschwitz-Birkenau State Mu-
seum via the Parisian museum that the suitcase remain in Paris perma-
nently. The director of the Auschwitz-Birkenau Museum, feared a “risk 
of precedent” — that the return of the suitcase might generate many 
other restitution claims58. The initial negotiations between the parties, 
which were conducted by the President of the Shoah Memorial Museum 
as an intermediary, failed. Finally, Michel Levi-Leleu brought an action 
for restitution before the Tribunal de grande instance in Paris. The court 
ordered the immediate confiscation and sequestration of the suitcase by 
the Parisian authorities pending a final court decision on the matter. 
According to the settlement, the suitcase will be loaned to the Shoah Me-
morial Museum in Paris  where it was exhibited at the time of its discov-
ery by Michel Lévi-Leleu on a long-term basis . In turn, he renounced all 
claims and the suitcase remains the property of the Auschwitz-Birkenau 
State Museum.

3.  The benefits of alternative dispute resolution methods 
over litigation in art cases

The specifics of art-related disputes are connected with their subject 
matter — cultural objects, which have both a material and immaterial 
value, and most of all are significant to the environment from which 
they derive. The issues concerned are often very sensitive, as the parties 
involved are not only businesspeople or auction houses, but also cultural 
institutions, or the heirs of war victims. Most often, art cases cannot 
simply be resolved by adjudicating pecuniary compensation. The great 
majority of the cases of the restitution of cultural property can be quali-
fied as hard cases, and are located in a space between morality, politics, 
law and economics59. In this part, the question of why alternative dispute 
resolution methods can be more advantageous to the parties will be dis-
cussed. 

First of all, the majority of art disputes are international as they in-
volve actors from two or more countries. Such cases may give rise to 

58 The International Auschwitz Council, in turn, insisted on reassembling eve-
rything left from the camp as an “inviolate and integral” whole, as communicated by  
a letter of the Council’s chairman sent to Michel Lévi-Leleu.

59 See K. Zeid ler: Restitution of Cultural Property. Hard Case. Theory of Argumen-
tation. Philosophy of Law. Gdańsk 2017, p. 14. 
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actions in the national courts of multiple jurisdictions. By choosing 
ADR methods, the parties can resolve a dispute in a single procedure 
that includes multiple jurisdictions. For example, the parties can agree 
to resolve a dispute involving intellectual property that is protected in  
a number of different countries in a single procedure, thereby avoiding 
the expense and complexity of multi-jurisdictional litigation, and the risk 
of inconsistent results. In a case between a Russian art collector, Dmitry 
Rybolovlev, and an art dealer, Yves Bouvier, the two parties of the con-
flict could have avoided fighting their battle before the national courts 
in, inter alia, Monaco, Singapore, Hong Kong and France, by settling the 
dispute via ADR in one location60. Many of the cross-border issues can be 
resolved in advance by agreement as this is the result of the contractual 
autonomy of the parties. 

Another manifestation of party autonomy is the choice of governing 
law, as involving parties from different countries entails the risk of the 
contradictory outcomes. For example, there are different approaches con-
cerning the good faith acquisition of stolen cultural property in civil and 
common law countries61. There are also differences in calculating the 
statues of limitations, as was the issue of the van Gogh case62. In addi-
tion, in the context of folklore, there are diverse national attitudes to-
ward the copyright requirement of fixation63. 

60 Dmitry Rybolovlev was the buyer of the painting by A. Modigliani from Yves Bou-
vier and had paid $118 million. Some time later, he accidentally became aware that the 
painting was bought by Bouvier for no more that 93.5 US million dollars, meaning that 
the price had been marked up by the dealers by more than $20 million. In early January, 
D. Rybolovlev responded by filing complaints against Y. Bouvier, accusing the art dealer 
of pocketing millions in secret profits from multiple sales. 

61 See W. Kowalski: Purchase of a Stolen Work of Art. In: Legal convergence in the 
enlarged Europe of the new millennium. The Hague, Kluwer, 2000.

62 The question of the lapse of the statute of limitations arose in a dispute between 
the Detroit Institute of Arts and the heirs of a woman who sold The Diggers by van Gogh 
and Street Scene in Tahiti by Gaugin after the Second World War. The museum refused 
to arbitrate because it believed that the statute of limitations had lapsed. Instead the 
museum filed a declaratory action to quiet title to the above-mentioned masterpieces 
and ultimately won the case. For this and other examples of calculating the statutes of 
limitations see E. Varner: Arbitrating…, p. 520. More on the issue of statutes of limita-
tions in cultural cases see: P. Gwoździewicz-Matan: Przedawnienie roszczeń o zwrot 
dóbr kultury. In: Rynek sztuki. Aspekty prawne. Eds. W. Kowalski, K. Zalasińska. 
Warszawa 2011, p. 214 et. seq.

63 S. Theur ich: Alternative Dispute Resolution in Art and Cultural Heritage 
— Explored in the context of the World Intelectual Propoerty Organization’s Work. 
In: Kulturgüterschutz — Kunstrecht — Kulturrecht: Festschrift für Kurt Siehr. Eds.  
K. Odendahl and P.J. Weber. Baden-Baden 2010.



66 Paulina Gwoździewicz-Matan

The courts function within the realm of strictly legal sources, while 
in many art cases, what matters more are trade customs, ethical guide-
lines and directives. For example, the parties can agree to apply the best 
practice guidelines for art authentication rather than using the fictional 
reasonable auctioneer standard to which the courts would refer64. 

Secondly, among the generally emphasized advantages of arbitration/
mediation is the expert knowledge of the arbitrators. The chances of hav-
ing a case judged by experts with relevant knowledge is crucial, as both 
legal and technical expertise is required in addressing these problems. 
For instance, parties deciding to settle their dispute in the ICOM-WIPO 
Mediation Centre can be certain that they will have experts “with spe-
cific expertise in art and cultural heritage and related areas”65. 

What is often emphasized as a feature of art cases is that the solu-
tions are rarely black and white66. Most often, conventional court rem-
edies such as damages are often not adequate in these cases. Choosing 
ADR to resolve a dispute permits the parties to reach creative non-mone-
tary solutions. Among the non-typical but satisfactory results, M. Cornu 
and M. Renold indicate the provision of works of art in lieu of monetary 
damages, the conclusion of long-term loan agreements, donations, specif-
ic ownership arrangements (shared ownership or the creation of a trust), 
the creation of a copy of the disputed cultural object, the formal recogni-
tion of ownership or programs in exchange for lending an object67. 

Another factor in favor of solving disputes out of court is the confi-
dentiality of the proceedings and of the outcome. One may ask, why is 
this so important? First of all, because any allegation of a work being 
inauthentic throws a shadow over a work of art68. This can result in low-
ering the market value even if the object was determine to be authentic 
by an expert in the end69. This throws a bad light on the entire collection 
of an art collector as suspicion arises about the authenticity of the others 

64 A.L. Bandle: The sale of…, p. 325.
65 Art. 6 of ICOM-WIPO Mediation Rules.
66 A.L. Bandle (The Sale of…, p. 326) gives an example of an auctioneer’s liability: 

“the auctioneer is either responsible for the misattribution and must pay damages to the 
consignor or he is not liable and therefore the consignor cannot recover his loss from the 
sale through litigation. In ADR proceedings, the parties can reach a financial settlement 
that is a compromise between each party’s demands”. 

67 M. Cornu, M.A. Renold: New Developments in the Restitution…, p. 18—23.
68 A thorough analysis of this issue is presented by R.D. Spencer, in: The expert ver-

sus the object: judging fakes and false attributions in the visual arts. New York, Oxford 
University Press, 2004.

69 For more on the topic of art experts see P. Gwoździewicz-Matan: Ekspert 
muzealnik? Aspekty prawne. In: Kultura w praktyce: zagadnienia prawne. T. 3: Muzea  
a rynek sztuki. Poznań 2014.
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objects in the collection. This can also be quite damaging when an object 
is in the possession of a public entity such as a museum. Secondly, keep-
ing a dispute out of the public eye plays a major role in so-called “sleeper 
disputes”, that is cases in which the artworks or antiques have been un-
dervalued and mislabeled due to an expert’s oversight, and consequently 
undersold70. Confidentiality can protect the parties and cultural property 
from being burned and reduce the risk of other claims71. However, some-
times parties intentionally want to publicize the matter, as was observed 
in the above-mentioned Rybolovev-Bouvier case. 

4. Final remarks 

Solving disputes that arise over cultural property has never been 
easy. Therefore, in recent decades, the parties of so-called art cases are 
turning to alternative methods of solving problems more and more of-
ten72. There is a risk that judicial solutions simply do not fit the specif-
ics of cultural property disputes. Most often, negotiation or mediation 
run parallel to the judicial proceedings in order to finally finish the pro-
cess with a non-judicial solution. Citing A. Checi, ADR methods “are not 
concerned with strict legal interpretation and can focus on ethical and 
political concerns, fairness and common sense”73, which are the critical 
features in art-related disputes. 

In this context, the awareness of the parties is of crucial importance. 
With the precise formulation of an arbitration/mediation clause and ref-
erence to the proper institutionalized body and the rules recommended 
by it, the parties to the dispute can maximize the effectiveness of the 
ADR process, whilst minimizing the judicial intervention. 

70 Some examples of the “sleeper cases” that were amicably terminated right be-
fore the commencement of court hearings are given by A.L. Bandle (in: The sale of…,  
p. 321—322). One of these concerns the Onian heirs who initiated court proceedings upon 
discovering that the painting Sotheby’s had cataloged as The Sack of Carthage by the Ital-
ian artist Pierto Testa (1611—1650) with an estimated value of 10,000—15,000 pounds was 
in fact a work by the French master Nicolas Poussin (1594—1665). The consignor asked for 
4.5 million pounds from Sotheby’s, but finally agreed to settle on the eve of the trial. 

71 E. Varner: Arbitrating…, p. 505. 
72 For the reasons why courts are not always regarded as ideal fora to decide disputes 

involving art and heritage see also Ch. Roodt: Private International Law, Art and Cul-
tural Heritage. Edward Elgar Publishing, UK, 2015, p. 52—56.

73 A. Checi: ADR for looted art cases: problems and trends. “Australian Alternative 
Dispute Resolution Bulletin” December 2016, p. 108—109.
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1. Introduction

Regulation 2016/1103 on jurisdiction, applicable law and the recogni-
tion and enforcement of decisions in matters of matrimonial property 
regimes was adopted by the Council of the European Union on 24  June 
2016. It shall apply from 29 January 2019 in the 18 Member States 
which participate in enhanced cooperation centred on this regulation 
and on regulation on jurisdiction, applicable law and the recognition and 
enforcement of decisions in matters of  the property consequences of reg-
istered partnerships, treated as a second element of the so-called pack-
age. These 18 Member States are as follows: Malta, Croatia, Belgium, 
Germany, Greece, Spain, France, Italy, Luxembourg, Portugal, Slovenia, 
Sweden, Czech Republic, Netherlands, Bulgaria, Austria, Finland, and 
Cyprus. As it is easy to notice, Poland is not among these states. 

The regulation is the fruit of works, whose beginning can be dated to 
1998, the year of the adoption of the Vienna Action Plan1, which among 
the measures intended to implement the provisions of the Amsterdam 
Treaty indicated the examination of the possibility of creating a Euro-
pean legal instrument regulating the issue of matrimonial property re-
gimes. Invoking only the most important dates and stages leading to 
the adoption of said regulation, it must be mentioned that the Hague 
Programme2, adopted in 2004, envisaged the establishment of legislation 
regarding “the conflict of laws in matters concerning matrimonial prop-
erty regimes, including the question of jurisdiction and mutual recogni-
tion” before the year 2011. In 2006, the European Commission published  
a Green Paper concerning these problems3. Finally, on 16 March 2011, 
the European Commission adopted a proposal for a Council Regulation 
on jurisdiction, applicable law and the recognition and enforcement of 
decisions in matters of matrimonial property regimes4. Adopted at the 
same time was a proposal for a Council Regulation on jurisdiction, ap-
plicable law and the recognition and enforcement of decisions regarding 
the property consequences of registered partnerships5. It must he high-
lighted at this point that the majority of the Member States insisted that 
both the proposals be adopted as a whole. It should also be noted that the 
legal basis for establishing European Union normative acts concerning 

1 OJ C 19, 23.1.1999, p. 1—15.
2 The Hague Programme: strengthening freedom, security and justice in the Euro-

pean Union OJ L 53, 3.3.2005, p. 1.
3 COM(2006) 400.
4 COM/2011/0126 final — CNS 2011/0059.
5 COM/2011/0127 final — CNS 2011/0060.
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family law and “having cross-border implications” is Article 81(3) of the 
Treaty on the Functioning of the European Union6, pursuant to which  
a special legislative procedure requiring unanimity in the Council is ap-
plicable to this type of legal instruments. Hence, intensive consultations 
were launched, and changes were made in both drafts so that both of 
them could be accepted by all Member States. Notwithstanding the ef-
forts, unanimity was not reached. This was due to a stance taken by 
Poland and Hungary. More precisely, during a session of the Committee 
of Permanent Representatives (COREPER), the Polish and Hungarian 
delegations proposed to include in the draft of the regulation on matri-
monial property regimes a provision (based on Art. 13 of divorce regula-
tion), in the light of which the scope of application of the regulation, with 
respect to those marriages which are not known in the legal systems of 
all the Member States, would depend on the stance of substantive lex fori 
on admissibility of the conclusion of marriage in question7. 

It should be explained at this point that the key factor that deter-
mined Poland’s position on the issue was fear of the interference of the 
European Union with Polish substantive family law8. Said interference 
would allegedly be the consequence of the fact that the scope of the 
regulation was also to cover matrimonial property regimes of same-sex 
spouses9. In particular, the Information on the position of the Republic 
of Poland reads as follows: “If the adoption of the regulation were to lead 
to the obligation to apply its provisions also to matrimonial property re-
gimes of relationships which do not meet the criteria of marriage laid 
down in the national law of a given state, it would in fact indirectly lead 

6 Consolidated versions of the Treaty on European Union and the Treaty on the 
Functioning of the European Union — OJ C 326, 26.10.2012, p. 1—390.

7 See document 14660/15. Text available online at: http://www.consilium.europa.eu/
register/en/content/out/?&typ=ENTRY&i=ADV&DOC_ID=ST-14660-2015-INIT.

8 See information on the stance taken by Poland. Draft of 20 November 2015. Text 
available online at: https://bip.ms.gov.pl/pl/projekty-aktow-prawnych/prawo-unii-europej 
skiej/. See also: P. Mostowik: Jak nie ujednolicać międzynarodowego prawa prywat-
nego i postępowania cywilnego, czyli o projektach rozporządzeń unijnych dotyczących 
majątkowych ustrojów małżeńskich i skutków związków partnerskich. EPS November 
2011, p. 12 and subsequent pages; Idem: Kwestie kompetencji Unii Europejskiej oraz 
warunków pomocniczości i proporcjonalności prawodawstwa unijnego na tle projektów 
rozporządzeń o jurysdykcji, prawie właściwym i skuteczności zagranicznych orzeczeń  
w majątkowych sprawach małżeńskich i partnerskich. „Zeszyty Prawnicze Biura Analiz 
Sejmowych Kancelarii Sejmu” 2011, Issue 3, p. 11 and subsequent pages; A. Mączyński: 
Nowa regulacja międzynarodowego prawa rodzinnego. In: Rozprawy z prawa prywat-
nego oraz notarialnego. Księga pamiątkowa dedykowana Profesorowi Maksymilianowi 
Pazdanowi. Eds. A. Dańko-Roesler, A. Oleszko, R. Pastuszko. Warsaw 2014,  
p. 231.

9 Ibidem.
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to interference with the area of family law of member states. […] This 
type of influence of the regulation on the national law system is objec-
tionable. Accordingly, a solution should be introduced to the draft of the 
regulation that would enable member states to not apply its provisions to 
matrimonial property regimes of marriages which do not meet the crite-
ria of marriage in the light of national law of a given member state, or al-
ternatively other solutions having a similar effect should be introduced. 
In the absence of such a solution, objecting to the adoption of the regu-
lation is legitimate”10. While Poland’s official position was not against 
the idea of uniformisation of private international law in the EU with 
respect to matrimonial property regimes of spouses of different sex, and 
nor did it raise objections as to the detailed solutions envisaged in the 
draft, it did not accept the proposed scope of the regulation covering also 
matrimonial property regimes of same-sex spouses.

Similarly, Hungary expressed concerns regarding the application of 
the provisions of the regulation with reference to institutions unknown 
to the law of this country11. However, the vast majority of the delega-
tions deemed the proposal to include the aforesaid additional provision 
unacceptable12. At the same time, the Polish delegation pointed out dif-
ficulties precluding the acceptance by Poland of the proposal regarding 
the property consequences of registered partnerships13. Finally, at the 
Justice and Home Affairs Council meeting held on 3—4 December 2015 
it was concluded that it would not be possible to reach an EU-wide agree-
ment in relation to both regulations within a reasonable period of time14. 

Hence, in response to such a state of affairs, the aforementioned 18 
Member States took the initiative aimed to establish enhanced coopera-
tion in matters explored by the two proposed regulations in question. As 
a result of this initiative, on 9 June 2016 the EU Council adopted the 
decision authorising said states to institute among themselves enhanced 
cooperation in the area of matrimonial property regimes and the prop-

10 Ibidem. Cf. Position of the Republic of Poland of 2011, which reads as follows:  
“A possible supplementation for the public policy clause in the area concerning jurisdic-
tion could be a provision enabling courts to decline jurisdiction in a case, if the law of the 
court does not consider a given relationship to be a valid marriage for the purpose of the 
case”. Text available at: https://bip.ms.gov.pl/pl/dzialalnosc/projekty-aktow-prawnych/
prawo-unii-europejskiej/download,1705,1.html.

11 See document 14660/15.
12 See document 14655/15 point 13. Text available online at: http://www.consilium.

europa.eu/register/en/content/out/?&typ=ENTRY&i=ADV&DOC_ID=ST-14655-2015- 
INIT.

13 Ibidem.
14 See document 14937/15. Text available online at: http://www.consilium.europa.eu/

en/meetings/jha/2015/12/03-04/.
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erty consequences of registered partnerships15. Next, having consulted 
the European Parliament, on 24 June 2016 the EU Council adopted Reg-
ulation No 2016/1103 implementing enhanced cooperation in the area 
of jurisdiction, applicable law and the recognition and enforcement of 
decisions in matters of matrimonial property regimes16 and Regulation  
No 2016/1104 implementing enhanced cooperation in the area of jurisdic-
tion, applicable law and the recognition and enforcement of decisions in 
matters of the property consequences of registered partnerships17. 

2. Scope of application of the regulation

As far as the material scope of application of the regulation is con-
cerned, what draws attention is the fact that the notion of matrimonial 
property regime was defined in this act very broadly. More precisely, it 
also covers those property effects of marriage which the doctrine com-
monly classifies as the so-called primary regime (French régime pri-
maire, régime de base). These are those effects which are provided for 
by the norms iuris cogentis, applicable irrespective of the matrimonial 
property regime in the strict sense of the term (régime secondaire) of the 
spouses in question. The literature identifies among these effects in par-
ticular the following ones: joint and several liability of spouses for com-
mitments incurred to satisfy ordinary/daily household needs, presump-
tion that the spouse who has control of a given movable and disposes of 
it, has property rights to this movable, the right of each of the spouses 
to collect their respective remuneration and dispose of remuneration re-
ceived, restrictions aimed at protection of family home18. 

15 See: document 9979/16. Text available online at: http://www.consilium.europa.eu/
register/en/content/out/?&typ=ENTRY&i=ADV&DOC_ID=ST-9979-2016-INIT. On 16 
June 2016 the decision was published in the “Official Journal of the European Union” — 
OJ L 159, 16.06.2016, p. 16.

16 OJ L 183, 08.07.2016, p. 1. The Regulation shall apply from 29 January 2019  
(except for provisions set forth in Art. 63 and Art. 64, which shall apply from 29 April 
2018, and Art. 65, 66 and 67, which shall apply from 29 July 2016).

17 OJ L 183, 08.07.2016, p. 30. The Regulation shall apply from 29 January 2019 
(except for provisions set forth in Art. 63 and Art. 64, which shall apply from 29 April 
2018, and Art. 65, 66 and 67, which shall apply from 29 July 2016).

18 See: P. Lagarde: Presentation delivered at Conference on Clearer Patrimonial 
Regimes for Europe’s international couples (Brussels, 17 October 2011). Text available 
online at: http://www.notaries-of-europe.eu//index.php?pageID=2197.
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Such a broad scope of the notion of matrimonial property regime 
emerges from the definition set forth in Art. 3 par. 1 point (a), inter-
preted following guidelines contained in point 18 of the Preamble. Name-
ly, pursuant to this definition, matrimonial property regime is “a set of 
rules concerning the property relationships between the spouses and in 
their relations with third parties, as a result of marriage or its dissolu-
tion”. Also, guidelines set forth in point 18 of the Preamble indicate that 
the notion should cover not only “optional rules to which the spouses may 
agree in accordance with the applicable law” and “default rules of the ap-
plicable law”, but also “rules from which the spouses may not derogate”; 
moreover, from further guidelines set forth in point 18 it follows that: the 
notion in question includes not only the matrimonial property regime 
in the strict sense of the term, but also all sorts of property relations 
of the spouses which can be qualified as “resulting directly from the 
matrimonial relationship, or the dissolution thereof”. Hence, the quoted 
guidelines (which help to determine positively the scope of the analysed 
notion) contain references to matrimonial property relations which fit 
within the framework of the primary regime. 

As a side note, it should be added that the aforementioned point  
18 of the Preamble corresponds with the interpretation of the term 
“rights in property arising out of a matrimonial relationship” (French 
“régimes matrimoniaux”), which was presented by the ECJ in its deci-
sion of 27 March 1979 in case de Cavel vs de Cavel, in regard to Art. 1.1 
of the Brussels Convention of 196819.

It must be mentioned that the question of qualification of the prop-
erty effects of marriage that fit within the framework of the so-called 
primary regime raised serious doubts in the light of previous versions 
of proposal for the regulation, which failed to touch upon this issue. The 
problem of uncertainty as to whether or not said effects are covered by 
the scope of the regulation was raised by, among others, representatives 
of the Italian20, Portuguese21, Spanish22 and German doctrine23. Amend-

19 ECJ, 27 March 1979, C-120/79, de Cavel v de Cavel, European Court Reports [1979], 1055.
20 See: I. Viarengo: The EU Proposal on Matrimonial Property Regimes. Some Gen-

eral Remarks. “Yearbook of PIL” 2011, Vol. 13, p. 203.
21 See: H. Mota: El ámbito de aplicación material y la ley aplicable en la propuesta 

de reglamento „Roma IV”: algunos problemas y omisiones. “Cuadernos de derecho Trans-
nacional” (Octubre 2013), Vol. 5, Nº2, pp. 428—447.

22 See: J.M. Fontanel las Morel l: Una primera lectura de las propuestas de regla-
mento comunitario en materia de regímenes económico matrimoniales y de efectos patri-
moniales de las uniones registradas. In: Nuevos reglamentos comunitarios y su impacto 
en el Derecho Catalán. Ed. C. Parra Rodr íguez. 2012, pp. 261—262.

23 See: M. Buschbaum, U. Simon: Les propositions de la Commission européenne 
relatives à l’harmonisation des règles de conflit de lois sur les biens patrimoniaux des 
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ments that made it possible to settle this question were not introduced 
until the version of the proposal dated November 2015. The introduc-
tion of these amendments, aimed at fine-tuning of how the concept of the 
matrimonial property regime should be construed ought to be evaluated 
positively24. In view of difficulties with defining at conflict-of-laws level 
borderlines between the primary matrimonial regime and matrimonial 
regime of the “régime secondaire” kind, which could arise given the fact 
that the different national legal systems have a significantly different 
approach towards the problem of classifying the various issues to one 
regime or the other, we should also evaluate positively the solution itself, 
consisting in uniform treatment of the property effects of the marriage, 
regardless of whether they gravitate towards one regime or the other. 

Nevertheless, it must be emphasised that there are significant doubts 
regarding the question of whether the scope of the regulation covers the 
obligation to participate in satisfying family needs. This is because what 
is also at issue is its qualification as maintenance obligation fitting with-
in the scope of application of the Hague Protocol of 200725. Also, it must 
be explained that maintenance obligation between spouses has explicitly 
been excluded from the scope of the analysed regulation. Similar doubts 
concern those forms of obligation of mutual assistance whose essence 
is the obligation to provide to a spouse in need means of subsistence 
(French: devoir de secours/Spanish: deber de socorro)26.

Also unclear is the issue of qualification, under the regulation, of do-
nations inter vivos between spouses. Indeed, it must be observed that in 
the initial version of the proposal for the regulation, donations between 
spouses were explicitly indicated in the catalogue of issues excluded from 
the scope of application of the act in question. Later, however, it was de-
cided that interspousal donations would not be set forth in this catalogue. 

couples mariés et des partenariats enregistrés. «Revue critique de droit international 
privé» 2011, p. 801 et seq.

24 Cf. A.E. von Overbeck: Rapport explicatif sur la Convention-Régimes matrimo-
niaux de 1978. Tiré à part des Actes et documents de la Treizième session (1976). Vol. 2: 
Régimes matrimoniaux…, p. 354—355. 

25 See: M. Rev i l lard: Droit international privé et communautaire. Pratique no-
tariale. Paris 2010, pp. 71—72. See also: P. Twardoch: Stosunki osobiste i majątkowe 
między małżonkami. In: “System Prawa Prywatnego”. T. 20C: Prawo prywatne 
międzynarodowe. Ed. M. Pazdan. Warsaw 2015, p. 216. See, under the Hague Conven-
tion: M. Simon-Depitre: De la loi applicable à la contribution aux charges du mariage 
Cour de cassation (1re Ch. civ.). — 6 novembre 1990, Paul Monthe c. Mme Monthe. « Revue 
critique de droit international privé » 1991, p. 348 and subsequent pages; B. Audit: Droit 
international privé. Paris 2000, p. 560.

26 See: P. Twardoch: Stosunki…, p. 162.
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The same policy was applied when drafting the final version of the pro-
posal27. Nevertheless, it is unknown whether the EU legislator wanted 
to determine in this way that donations inter vivos between spouses are 
covered by the scope of the regulation. If this was indeed its intention, 
it is difficult to answer the question of to what extent said donations are 
covered by the scope of the analysed act. After all, the issue of interpous-
al donations is — from the conflict-of-laws point of view — quite complex. 
Specifically, limiting the considerations to donations inter vivos between 
spouses, it should be observed that, on the one hand, we do come across 
in substantive law of various states special rules regarding the admis-
sibility and revocability of such donations, established especially so as to 
account for the existence of wedlock28. Examples of said rules are: prohi-
bition on donations between spouses, or the principle of revocability ad 
nutum of donations between spouses. As it seems, legal solutions of this 
kind gravitate towards law applicable to property relationships between 
the spouses29. On the other hand, those issues regarding donations inter 
vivos between spouses which do not fit within the framework of the par-

27 Cf. also point 12 of the Preamble in the wording proposed by the European Com-
mission (COM(2011)0126), and in the wording proposed by the European Parliament 
(P7_TA(2013)0338) within the framework of the procedure 2011/0059(CNS), and point 
22 of the Preamble in the current wording.

28 See: J. Valéry: Manuel de droit international privé. Paris 1914, p. 1086; 
G.A.L. Droz: Les régimes matrimoniaux en droit international privé comparé. In: 
Recueil des Cours 1974—III. Vol. 143. Alphen aan den Rijn 1974, p. 88; H. Bati f fol,  
P. Lagarde: Droit international privé. Vol. 2. Paris 1976; P. Mayer: Droit international 
privé. Paris 1977, p. 550 ; G.A.L. Droz: Regards sur le droit international privé comparé. 
In: Recueil des Cours, 1991—IV. Vol. 229. Alphen aan den Rijn 1991, p. 165; and also  
I. Barr ière Brousse: Mariage — Effets. “JurisClasseur Droit international privé” 
2004, 11, fasc. 546—40; I. Dauriac: Les régimes matrimoniaux et le Pacs. Paris 2010, 
p. 160—162. On ratio legis of provisions establishing restrictions as to or prohibition 
of donations between spouses see L. Lyon-Caen: La femme mariée allemande. Paris 
1903, p. 322. Text available online at http://dlib-pr.mpier.mpg.de/m/kleioc/0010/exec/
books/%22167710%22.

29 See: P. Glenn: La capacité de la personne en droit international privé fran-ais et 
anglais. Paris 1975, p. 204; P. Mayer: Droit international…, p. 550; A. Frada de Sou-
sa, L. Moreira de A lmeida: Portugal. In: Régimes matrimoniaux, successions et libé-
ralités dans les relations internationales et internes. Ed. M. Verwi lghen. T. 3. Bruxelles 
2003, pp. 2110, 2132; H.L. Bauer, W. Baumann, P. L immer: Allemagne. In: Régimes 
matrimoniaux, successions et libéralités dans les relations internationales et internes. 
Ed. M. Verwi lghen. T. 1. Bruxelles 2003, p. 592; F. Salerno Cardi l lo, D. Damas -
cel l i: Italie. In: Régimes matrimoniaux, successions et libéralités dans les relations in-
ternationales et internes. Ed. M. Verwi lghen. T. 2. Bruxelles 2003, p. 1590 footnote 11;  
T. Vignal: Droit international privé. Paris 2005, p. 156; P. Wautelet: Les donations: 
questions choisies de droit international privé. In: Chronique de droit à l’usage du no-
tariat. Ed. Y.-H. Leleu. Belgique 2007, pp. 539—540; F. Monéger: Droit international 
privé. Paris 2009, p. 111; see also: P. Twardoch: Stosunki…, p. 206. 
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ticular regime that may be provided for with respect to spouses in the 
domain of contractual obligations can legitimately be qualified as cov-
ered by the scope of application of the conflict rules generally governing 
the donations inter vivos, in particular by the scope of application of the 
conflict rules of the Rome I Regulation30.

It is nevertheless difficult to settle with certainty how to interpret the 
EU legislator’s resignation from a provision excluding interspousal dona-
tions from the scope of application of the regulation. 

Also a question to be asked is whether in the regulation on matrimo-
nial property regimes the donations inter vivos between spouses haven’t 
been encompassed by the scope of the notion “matrimonial property 
agreement”, defined in Art. 3 of this regulation as “any agreement be-
tween spouses or future spouses by which they organise their matrimo-
nial property regime”. If this is the case, Art. 27 point (g) of the regu-
lation would offer us an indication that material validity of a donation 
of the kind discussed here is covered by the scope of application of law 
applicable to the matrimonial property regime. Indeed, this is how the 
EU legislator classified, in the aforementioned provision, the issue of ma-
terial validity of a matrimonial property agreement. We can also ask 
whether the expression “the transfer of property from one category to the 
other one”, used within the list which was set forth in Art. 27 and which 
encompasses issues governed by the law applicable to the matrimonial 
property regime, should not be interpreted as covering also donations 
inter vivos between spouses. 

3. Applicable law

3.1. Choice of the applicable law

In art. 22 of the regulation the EU legislator allowed the choice of law 
with regard to the matrimonial property regime. It is a natural solution 
if we adopt the conception, which appears to be correct, that property-
wise spouses ought to enjoy as wide a range of freedom as possible31.

30 See: P. Mayer: Droit international…, p. 550; I. Barr ière Brousse: Mariage…, 
fasc. 546—40; P. Lagarde: Presentation…

31 See: G.A.L. Droz: Cours général de droit international privé. In:  Recueil des 
Cours IV—1991. Vol. 229…, p. 218. According to this author, matrimonial property re-
gime should, in the first place, be up to the spouses themselves. About this issue — see: 
P. Twardoch: Stosunki…, p. 133.
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At this point it must be specified that, in the light of the regulation, 
the choice of law can only be made from among those legal systems that 
comply with the criteria explicitly set by the EU legislator. Thus, spouses 
or future spouses may designate as the applicable law:
1)  the law of the State where at least one of the spouses or future spous-

es, is habitually resident at the time the agreement on a choice of ap-
plicable law is concluded; or 

2)  the law of the State of nationality of either spouse or future spouse at 
the time the agreement on a choice of applicable law is concluded.
Adoption of the principle of limited choice of law was intended to 

eliminate the possibility that the parties will submit their matrimonial 
property relationships to law which does not have a substantial enough 
connection with, as it was put in point 5.3 of the explanatory memoran-
dum of the proposal for the regulation32, “the couple’s real situation or 
past history”. As emphasised in the literature, the choice of such a legal 
system could turn out to be an abuse in respect of the spouse being less 
informed of its consequences (French “moins informé”)33. Furthermore, 
the consequences of such a choice could also be surprising for third party 
creditor of one or both of the spouses. Hence, the concept adopted in the 
regulation should be deemed correct. Also correct appears to be the se-
lection of options available in the sphere discussed here to spouses or 
future spouses. Based on experience obtained in the course of applica-
tion of the 1978 Hague Convention on the law applicable to matrimonial 
property regimes34, which in Art. 3 points 1 and 2 provides for a similar 
solution35, it can be foreseen that variants of professio iuris admitted in 
the regulation will in most cases allow to meet the needs of spouses as 
regards the conflict-of-laws autonomy of will.

At the same time, it should be stressed that the EU legislator has 
resigned from allowing in the regulation the choice of lex rei sitae as 

32 Proposal for the regulation in the version dated 2 March 2016 — COM(2016) 106 
final 2016/0059 (CNS).

33 See: A. Bonomi: Les régimes matrimoniaux en droit international privé comparé. 
In: Les régimes matrimoniaux en droit comparé et en droit international privé: actes du 
Colloque de Lausanne du 30 septembre 2005. Eds. A. Bonomi, M. Steiner. Genève 
2006, p. 63.

34 See: M. Rev i l lard: Droit international…, p. 190.
35 Art. 3 point 3 also allows the choice of the law of the first State where one of the 

spouses establishes a new habitual residence after marriage. However, as M. Revillard 
has observed, this option is seldom used by the spouses, as they fear that such a choice 
might be deemed ineffective. The reason being the fact that the notary drawing up the 
act in which the parties designate the applicable law is unable to verify whether the law 
chosen by them actually meets the criterion set forth in the aforesaid point of the Conven-
tion. See: M. Rev i l lard: Droit international…, p. 190.
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the law, which is to become, by virtue of the professio iuris, the law ap-
plicable to immovables36. It seems that, given the well-known difficulties 
arising in case of having to apply various legal systems with reference 
to various assets belonging to the couple of spouses in question37, the 
aforementioned resignation from allowing the choice of lex rei sitae ought 
to be evaluated as well-founded38. It must also be added that the issue of 
matrimonial property relationships is, by its very nature, so complicated 
that its complexity should not be deepened any further by introduction, 
within this issue, of additional delimitations and differentiation of the 
applicable law for thus delineated scopes39.

While discussing the issue of the professio iuris, it is worth pointing 
out that pursuant to Art. 22 of the regulation, if the choice of law or its 
change is effectuated during the marriage, then the resultant change of 
the applicable law shall “have prospective effect only”, unless the spouses 
have given the change a “retroactive” effect.

It must be observed, at this point, that the meaning of the expressions 
used in the invoked provision is not obvious40 due to the fact that, in the 
context of Hague Convention provision regulating the problem of impact 
of the choice of law made during the marriage, namely — in the context 
of Art. 6 par. 3 of the Convention, Convention commentators, in particu-
lar French ones, tend to employ the notion of retroaction in a specific 

36 See: point 5.3 of the explanatory memorandum of the proposal for the regulation in 
the version dated 2 March 2016 — COM(2016) 106 final 2016/0059 (CNS).

37 See: M. Rev i l lard: Droit international…, p. 190; Ch. Bidaud-Garon: Les prop-
ositions de règlements sur les régimes matrimoniaux et sur les partenariats enregistrés. 
In: Droit patrimonial européen de la famille. Ed. E. Fongaro. Paris 2013, p. 80. 

38 Cf. E. Fongaro: Le changement de régime matrimonial en droit international 
privé — entre présent et avenir. «Droit et Patrimoine», December 2012, p. 87 and subse-
quent pages. On this issue — see also: Ch. Bidaud-Garon: Les propositions…, p. 80, 
footnote 14. See also the arguments invoqued by I. Viarengo: The EU Proposal…, 
p. 212.

39 See: P. Twardoch: Stosunki…, pp. 118—120.
40 Cf interpretations: B.E. Reinhartz: The Differences between the Draft regulation 

on Matrimonial Property Law and the Hague Convention on Matrimonial Property Law 
1978, With a focus on the Rules concerning Applicable Law and the Effects on Third Par-
ties — paper delivered during conference «Plus de clarté pour les régimes patrimoniaux 
des couples internationaux», Brussels, 17 October 2011, published online at http://www.
notaries-of-europe.eu//index.php?pageID=6593#day-2011-10-17-hour-1020;

Ch. Bidaud-Garon: Les propositions…, p. 85; E. Fongaro: Le changement…, p. 87 
et seq.; J. Foyer: Le changement de régime matrimonial en droit international privé 
entre règles internes et règles internationales. In: Mélanges en l’honneur du professeur  
Gérard Champenois. Eds. F. Bicheron, S. Gaudemet. Paris 2012, p. 284; I. Viaren-
go: The EU Proposal…, p. 215.
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sense41. Strictly speaking, in their deliberations on the aforementioned 
article of the Convention, they use the word “retroaction” to indicate 
solely that the change of applicable law affects also the assets acquired 
before such a change42. That said, it should be noted that the aforesaid 
provision set forth in Art. 6 par. 3 is contrasted with a provision set 
forth in Art. 8 par. 1 of the Convention, pursuant to which the so-called 
automatic change of applicable law (which was abandoned in the regula-
tion) “shall have effect only for the future, and property belonging to the 
spouses before the change is not subject to the new applicable law”.

Hence, in the light of the above, it must be stated that the expressions 
“prospective… only” and “retroactive”, used in Art. 22 of the regulation, 
can be interpreted in two ways: either in the way in which these expres-
sions are understood in the context of the aforementioned provisions of 
the 1978 Hague Convention or in accordance with the meaning which 
is traditionally given to these terms. In particular, in case of the first 
variant of interpretation, it should be considered that, pursuant to the 
aforementioned provisions of the regulation: as a general rule, the new 
applicable law, designated by way of choice of law or change of choice of 
law effectuated during the marriage, governs only the assets acquired 
after the change of the applicable law43, however the spouses may adopt 
another solution, according to which the new applicable law will govern 
all assets belonging to them, i.e. both those acquired after the change 
and those acquired before the change of applicable law, the change hav-
ing — in the traditional meaning of the term — ex nunc effect. 

However, it seems that from the practical point of view it would be 
desirable to consider that: as a general rule, the new applicable law, des-
ignated by way of choice of law or change of choice of law effectuated dur-
ing the marriage, governs all assets belonging to the spouses, regardless 
of whether they were acquired before or after the change of the applica-
ble law, the change in question having ex nunc effect, nevertheless the 
spouses may agree that the change will have a retroactive effect (in the 
traditional meaning of the term). 

41 See: A.E. von Overbeck: Rapport…, p. 345. See also: M. Rev i l lard: Droit inter-
national…, p. 206 (cf. p. 219); R. Crône: La loi applicable au régime matrimonial. Hier, 
aujourd’hui, demain… In: Mélanges en l’honneur du professeur Gérard Champenois. Eds. 
F. Bicheron, S. Gaudemet…, p. 224; E. Fongaro: Le changement…, p. 87 i subse-
quent pages.; P. Murat: Droit de la famille. Paris 2013, point 523.114. Cf. F. Bouck-
aert: Les points controversés dans les règles de conflit établis par le nouveau Code de 
droit international privé belge en matière de régimes matrimoniaux. In: Mélanges en 
l’honneur de Mariel Revillard. Paris 2007, p. 41. 

42 On this issue — see: B.E. Reinhartz: The Differences…
43 In this way: in particular B.E. Reinhartz: The Differences…; see also I. Via- 

rengo: The EU Proposal…, p. 215.



81Remarks on the EU regulation of 24 June 2016…

3.2. Law applicable in the absence of choice of law

In the absence of professio iuris, the law applicable to the matrimo-
nial property regime, pursuant to provisions set forth in Art. 26 par.  
1 of the regulation, shall be: a) according to the primary rule — the law 
of the State of the spouses’ first common habitual residence after the con-
clusion of the marriage; b) according to the first of the subsidiary rules 
— the law of the State of the spouses’ common nationality at the time of 
the conclusion of the marriage, c) according to the second of the subsidi-
ary rules — the law of the State with which the spouses jointly have the 
closest connection at the time of the conclusion of the marriage, taking 
into account all the circumstances. 

As far as the aforequoted provision is concerned, it should be noted 
that in case of couples changing their centre of life activity from one 
state to another during the initial period of marriage, the determina-
tion of which of these centres ought to be considered the “first common 
habitual residence after the conclusion of the marriage” may turn out to 
be difficult. This holds true in particular for couples getting married e.g. 
at the end of university or scholarship abroad and planning to return 
to the country of origin or deciding on labour emigration shortly after 
the conclusion of marriage44. In such cases, if the connecting factor dis-
cussed here comes to be applied, there is bound to be uncertainty as to 
the applicable law. 

In regard to the principle of petrification of the applicable law, which 
emerges from the provision quoted above, it should be remarked that it 
may give rise to legitimate concerns as to difficulties which may arise as 
the principle: 1) makes impossible automatic adjustment of applicable law 
to the new situation of the spouses, 2) may lead to the spouses remain-
ing under the law of a state they lost any and all ties with long ago45. 
These problems are well known to the judicature and are quite broadly 
described in literature46. It is also worth explaining that they manifest 
themselves particularly acutely in case of refugees, who left their home 
country wishing to sever all ties with the legal order imposed therein47.

44 See: G.A.L. Droz: Les régimes…, p. 38.
45 See: M. Rev i l lard: Droit international…, p. 205.
46 See: G.A.L. Droz: Cours général…, p. 212; M. Rev i l lard: Droit international…, 

pp. 159—161.
47 See: G.A.L. Droz: Les régimes…, pp. 58—62; Idem: Cours général…, pp. 214—

215; M. Rev i l lard: Droit international…, pp. 161—162; R. Crône: La loi applicable…, 
p. 219.
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However, it needs to be ascertained that the principle of petrifica-
tion of the law applicable to the matrimonial property regime is broken 
in the regulation by a solution pursuant to which the choice of law (and 
the change of the choice law) may be effectuated (also) during the mar-
riage. Besides, the principle of petrification of the applicable law may be 
broken by the application of an instrument established in Art. 26 par. 3.  
Indeed, pursuant to this provision, by way of exception and upon applica-
tion by either spouse, the judicial authority having jurisdiction to rule on 
matters of the matrimonial property regime may decide that, instead of 
the law of the State where the spouses had their first common habitual 
residence upon the conclusion of the marriage, the law of another State 
shall govern the matrimonial property regime provided that the spouse 
making the request demonstrates that: a) in that other State the spouses 
had their last common habitual residence for a significantly longer peri-
od of time than in the first of aforementioned States, and b) both spouses 
had relied on the law of that other State “in arranging or planning their 
property relations”48. At this point, it should be observed that demonstra-
tion that the last condition has been satisfied may be incredibly difficult 
in cases when the spouses have not concluded a matrimonial property 
agreement. However, the very concept of granting the court the compe-
tence to correct the designation of applicable law following from the norm 
embodying the principle of petrification of the law applicable to the mat-
rimonial property regime merits the approval. 

4.  Scope of application of the law applicable 
to the matrimonial property regime

The scope of application of the law applicable to the matrimonial 
property regime has been specified in Art. 27 of the regulation, which 
encompasses a catalogue of issues fitting within this scope. It must be 
highlighted, though, that this is not an exhaustive enumeration. Thus, 
the law applicable to the matrimonial property regime pursuant to this 
Regulation shall govern, inter alia: 
a)  the classification of property of either or both spouses into different 

categories during and after marriage;
48 Pursuant to provisions set forth in Art. 26 par. 3.2 the law that was deemed ap-

plicable under this procedure shall govern the matrimonial property regime as from the 
conclusion of the marriage, unless one spouse disagrees.
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b) the transfer of property from one category to the other one;
c)  the responsibility of one spouse for liabilities and debts of the other 

spouse;
d)  the powers, rights and obligations of either or both spouses with re-

gard to property;
e)  the dissolution of the matrimonial property regime and the partition, 

distribution or liquidation of the property;
f)  the effects of the matrimonial property regime on a legal relationship 

between a spouse and third parties; and
g) the material validity of a matrimonial property agreement. 

As far as the last of the quoted points is concerned, it should be noted 
that indication of the material validity of a matrimonial property agree-
ment within the catalogue in question allows to avoid the temptation to 
follow one of other theories presented in the literature as regards the 
classification of this issue at conflict-of-law plane. As an example, it is 
worth mentioning that Spanish author J.M. Fontanellas, in his consid-
erations on the first version of the proposal for the regulation, which did 
not comprise a provision specifying the scope of application of the law ap-
plicable to the matrimonial property regime, expressed an opinion that 
the issue of law applicable to the material validity of a matrimonial prop-
erty agreement is not encompassed by the provisions of the regulation at 
all, and, what follows, after the date of application of the regulation, this 
question should continue to be settled by virtue of the national rules of 
private international law49. 

At the same time, it must be observed that, in the light of the ana-
lysed provision of the regulation, the law applicable to the material valid-
ity of a matrimonial property agreement is, in the absence of a professio 
iuris, the law designated by a personal connecting factor supplied with 
a temporal sub-modifier referring to the moment of the conclusion of the 
marriage. This solution, natural from the perspective of states which are 
parties to the 1978 Hague Convention, may appear confusing in states 
whose private international law follows, in regard of the issue in ques-
tion, the principle tempus regit actum50.

49 See: J.M. Fontanel las Morel l: La ley aplicable a los regímenes económicos 
matrimoniales y a los efectos patrimoniales de las uniones registradas en las respectivas 
propuestas de reglamentación comunitaria. “Annuario de Derecho Civil” 2012, Vol. 65, 
fasc. I, p. 275—291.

50 Cf. M. Pazdan, M.-A. Zachar iasiewicz, A. Kozio ł, W. Kurowski, P. Twar -
doch, J. Zra łek: Uwagi do projektu rozporządzenia Rady w sprawie małżeńskich ustro-
jów majątkowych (2011/0059) (CNS) z dnia 20 grudnia 2012 roku (uwagi dotyczą prze- 
pisów o prawie właściwym). PPPM 2013, Vol. 13, p. 153, where it was proposed to submit 
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It is also worth discussing the issue of the effects of the matrimonial 
property regime on a legal relationship between a spouse and third par-
ties. As the provision cited above, set forth in Art. 27 point (f) of the reg-
ulation, indicates, this issue is covered by the scope of application of the 
law applicable to the matrimonial property regime. However, a spouse 
may not invoke this law against a third party in a dispute between the 
third party and either or both of the spouse unless the third party knew 
of this law or, in the exercise of due diligence, should have known of it 
(Art. 28 par. 1). In this point, the EU legislator has specified the cir-
cumstances upon the coming into existence of which the third party is 
presumed to know the law of which state is the law applicable to the 
matrimonial property regime of the spouses in question (Art. 28 par. 2). 

If, due to the fact that the third party was in good faith within the 
meaning of the regulation, a spouse may not invoke against this third 
party the law applicable to the matrimonial property regime, the effects 
of the matrimonial property regime in respect of the third party shall 
be governed: a); by the law of the State whose law is applicable to the 
transaction between a spouse and the third party; or b) in cases involv-
ing immoveable property or registered assets or rights, by the law of the 
State in which the property is situated or in which the assets or rights 
are registered (Art. 28 par. 3).

The fact that the EU legislator perceived the need to protect, in the 
context discussed herein, third persons being in good faith merits the 
approval. However, the particular solutions adopted within the said pro-
visions raise reservations. What is especially surprising is that the EU 
legislator, creating the provision designating the law which takes in the 
situation discussed here the place of the law applicable to the matrimo-
nial property regime, didn’t indicate within this provision the law of the 
State where the contracting spouse and the third party have their habit-
ual residence. After all, based on the content of the presumptions estab-
lished in the analysed provisions, we can perceive the assumption that 
this legal system is one of the laws that come into play as plane of refer-
ence for assumptions made by the third party in question of the law ap-
plicable to the matrimonial property regime (see Art. 28 par. 2 point ii). 

the matrimonial property agreement, in the absence of choice of law, to the law applicable 
to the matrimonial property regime at the time of the conclusion of the agreement. 
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5. Final remarks

Despite the doubts and reservations relating to the particular solu-
tions, the overall assessment of the regulation on matrimonial property 
regimes in terms of its substance should be positive. At the same time, 
the regulation undoubtedly constitutes a significant step towards the 
uniformisation of private international law within the European Union. 
Meanwhile, the concerns, formulated in the official Polish stance, as to 
alleged interference of the EU with the Polish family law, believed to be 
a result of the scope of the regulation also covering matrimonial property 
regimes of same-sex spouses, are entirely unfounded. A similar opinion 
should be expressed with regard to the regulation on the property con-
sequences of registered partnerships. It is therefore to be hoped that Po-
land will change its position and join the states engaged in enhanced 
cooperation centred on both the regulations.
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whether the subject-matter of the dispute submitted to arbitration is one that can be 
resolved by arbitration. In Polish literature, arbitrability is defined in a similar manner, 
as a feature of the dispute (case) that makes it capable of being resolved by the arbitration 
tribunal, i.e. it falls under the jurisdiction of the arbitration tribunal as a consequence of 
concluding an arbitration agreement. 

Despite certain doubts concerning specific issues, the division of subjective rights 
into economic and non-economic rights is widely adopted in the Polish doctrine and it 
covers two categories of rights: personality rights, i.e. rights protecting personal inter-
ests, as far as immaterial rights protecting the right holder’s personal interests, and 
non-economic family rights.

The relative nature of arbitration always causes trouble when the case may concern 
rights of a third party. Traditionally, most disputes resolved through arbitration are 
cases of a contractual nature. As a result of the ‘commercialisation of personal goods’, 
it is nowadays also possible that the contractual dispute may concern the infringement 
of these goods. An example of this can be found from the provision of Article 4.7.2 sec. 
2 of the UNIDROIT Principles of International Commercial Contracts, which gives the 
aggrieved party in a case of non-performance of the contract, the right to damages cover-
ing non-pecuniary harm, which includes, for instance, physical suffering or emotional 
distress.

In spite of the fact that the tendency to cover immaterial harm within the frame 
of contractual liability has spread since the first edition of the UNIDROIT Principles 
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(1994), including in European private law, most cases concerning an infringement of  
a personal right are still tortious by nature.

The solution taken by Polish lawmaker in Article 1157 KPC concerning arbitrability 
of disputes is rather unnecessarily complicated. The ostensibly unambiguous wording of 
that article does not suffice the requirement of legal certainty.

Keywords: arbitration, personal rights, non-pecuniary loss, arbitrability, UNIDROIT 
Principles 

For the purposes of this analysis, the notion of arbitrability, which 
has not been defined in international treaties1 and has been given vari-
ous meanings in international literature2, will be further used in a sense 
of “objective arbitrability” or “arbitrabilty ratione materiae”. It thus cov-
ers the question whether the subject-matter of the dispute submitted to 
arbitration is one that can be resolved by arbitration3. In Polish litera-
ture, arbitrability is defined in a similar manner, as a feature of the 
dispute (case) that makes it capable of being resolved by the arbitration 
tribunal, i.e. it falls under the jurisdiction of the arbitration tribunal as 
a consequence of concluding an arbitration agreement4. The notion of ar-
bitrability defined in that way is the objective scope of jurisdiction of the 
arbitration tribunal5. Another important observation may also be that 
the lawmaker uses arbitrability as a tool to control the scope of admis-
sibility of arbitration as a dispute resolution mechanism6.

1 R. Sikorski: General Issues. In: Ł. B łaszczak, R. Sikorski, M. Zachar ia- 
siewicz, K. Zawiślak, G. Żmij: Polish Arbitration Law. Transl. B. F i l ipowicz, 
J. Rewiński, B. Gessel Kal inowska vel Kal isz (ed.). Warszawa 2014, p. 39.

2 Conf. e.g. E. Gai l lard, in: Fouchard, Gaillard, Goldman on International Arbi-
tration. Eds. E. Gai l lard, J. Savage. The Hague—Boston—London 1999, pp. 312, 
313; L. Yves Fortier: Arbitrability of Disputes. In: Liber Amicorum in honour of Rob-
ert Briner. Eds. G. A ksen et al. Paris 2005, p. 269, 268; J.-F. Poudret, S. Besson: 
Comparative Law of International Arbitration. 2nd ed. London 2007, pp. 288, 289; 
M. Pazdan: The Interplay between the Law Applicable to the Arbitration Agreement and 
the Laws Concerning Other Issues. In: The Challenges and the Future of Commercial and 
Investment Arbitration. Liber Amicorum Jerzy Rajski. Ed. B. Gessel Kal inowska vel 
Kal isz. Warszawa 2015, p. 210; J.J. Barceló III: Arbitrability Decisions Before, Dur-
ing, and After Arbitration. In: Defining Issues in International Arbitration. Celebrating 
100 Years of the Chartered Institute of Arbitrators. Ed. J.C. Betancourt. Oxford 2016, 
p. 67, 68.

3 E. Gai l lard, in: Fouchard, Gaillard, Goldman…, p. 313.
4 K. Weitz, in: J. Ciszewski, T. Ereciński, P. Grzegorczyk, K. Weitz: Kodeks 

postępowania cywilnego. Komentarz. T. 6: Międzynarodowe postępowanie cywilne. Sąd 
polubowny (arbitrażowy). Ed. T. Ereciński. 5th ed. Warszawa 2016, p. 832.

5 Ibidem.
6 M. Pazdan: The Interplay…, p. 210.
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Looking from a comparative perspective, the majority of laws pro-
vide that claims capable of being settled by the parties are arbitrable7. 
In France, for example, Article 2059 of the French Civil Code stipulates 
that “all persons may make arbitrations agreements relating rights of 
which they have free disposal”8. In Netherlands, the only restriction is 
that arbitration cannot be used to ascertain legal consequences that may 
not be freely determined by the parties (Article 1020(3) of the Dutch 
Code of Civil Procedure)9. The exclusive jurisdiction of state courts, in 
contrast, comprises inter alia subjects in which dispute resolution results 
in a ruling that has legal effect in relation to everyone (‘erga omnes’), and 
not just to the parties to the dispute10. 

As an exemption, Swiss law, in Article 177 sec. 1 Swiss Private In-
ternational Law Act (IPRG) provides that any dispute concerning eco-
nomic rights (rights involving an economic interest) may be the subject 
of arbitration11. German law, however, combines an exclusive material 
criterion along with one based on the freedom of the parties to transfer 
or waive their rights by a way of settlement12. Specifically, pursuant to 
§ 1030 sec. 1 German Code of Civil Procedure (ZPO), any claim concern-
ing economic rights may be the subject of an arbitration agreement; an 
arbitration agreement concerning claims involving a non-economic inter-
est is admissible only if the subject-matter of the dispute can be the sub-
ject of a settlement. 

Despite certain doubts concerning specific issues13, the division of sub-
jective rights into economic and non-economic rights is widely adopted in 
the Polish doctrine14. For the purposes of this analysis, the notion of per-

 7 J.-F. Poudret, S. Besson: Comparative Law…, p. 289.
 8 P. Chrocziel, B. Kosolowsky, R. W hitener, W. Pr inz zu Waldeck und 

Pyrmont: International Arbitration of Intelectual Property Rights, A Practitioner’s 
Guide. München 2017, s. 19.

 9 B. van der Bend, M. de Boer, L. Giacometti-Vermeer, M. van de Hel-Koe -
doot, M. Leijten, E. Meerdink, R. Schnel laars, M. Ynzonides: A Guide to the 
NAI Arbitration Rules Including a Commentary to the Dutch Arbitration Law. Eds. 
B. van der Bend, M. de Boer, M. Leijten, M. Ynzonides, p. 18.

10 Ibidem.
11 Conf. P.M. Baron, S. L iniger: A Second Look at Arbitrability. Arbitration Inter-

national (“Kluwer Law International” 2003, Vol. 19, Issue 1) pp. 27 ff.
12 Conf. J.-F. Poudret, S. Besson: Comparative Law…, p. 290.
13 M. Romanowski: Podział praw podmiotowych na majątkowe i niemajątkowe. 

“Państwo i Prawo” 2006, No. 3, pp. 24 ff.
14 Conf. S. Grzybowski, in: „System Prawa Cywilnego”. Vol. 1: Część ogólna. 

Ed. S. Grzybowski. Wrocław—Warszawa—Kraków—Gdańsk—Łódź 1985, pp. 230—
231; Z. Radwański: Prawo cywilne — część ogólna. 7th ed. Warszawa 2004, pp. 96, 
97; A. Wolter, K. Ignatowicz, K. Stefaniuk: Prawo cywilne. Zarys części ogólnej. 
2nd ed. Warszawa 2000, pp. 138, 139; M. Romanowski: Podział…, p. 24; M. Pyziak-
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sonal (non-economic or moral15) rights is of course important. The notion 
covers two categories of rights: personality rights, i.e. rights protecting 
personal interests, as far as immaterial rights protecting the right hold-
er’s personal interests, and non-economic family rights16. Personal rights 
of natural persons are protected by Articles 23 and 24 of the Polish Civil 
Code. The Code offers a non-exhaustive catalogue of personal interests 
such as: health, freedom, dignity, freedom of conscience, name and nick-
name, a person’s pictures, secrecy of correspondence, inviolability of the 
home, as well as artistic, inventive and scientific activity17. 

The concept of personality rights is widely adopted in the main Con-
tinental legal systems, such as French, German or Swiss law, where 
the protection of personality rights is organised in a rather similar 
way, while English law adopts a different approach18. With the plural-
ity of personal interests, the majority of Polish legal science links the 
plurality of personal of personal subjective rights19. One of the common 
features of personal rights is the absolute (erga omnes) character of 
those rights20.

The current Polish regulations concerning arbitration were introduced 
by the Act Amending the Code of Civil Procedure of 28 July 200521, which 
thoroughly modified the existing regulations on arbitration. The official 
statement of reasons for the draft of that legal act states that it was 
prepared partially on the basis of the Model Law created in 1985 by the 
United Nations Commission on International Trade Law (UNCITRAL), 
recommended to all Contracting States by the UN General Assembly as 
a model to be followed when enacting domestic regulations on the issues 
in question22. As a result, the current Polish regulations on arbitration 
fail to take into account the 2006 Model Law amendment. 

According to the rules of law applicable prior to the 2005 reform, the 
parties, acting within the limits of their capacity to enter into legal obli-

Szafnicka, in: „System Prawa Prywatnego”. Vol. 1: Prawo cywilne — część ogólna. Ed. 
M. Saf jan. 2nd ed. Warszawa 2012, p. 821.

15 Conf. P. Chrocziel, B. Kosolowsky, R. W hitener, W. Pr inz zu Waldeck 
und Pyrmont: International Arbitration…, p. 18.

16 A. Wolter, J. Ignatowicz, K. Stefaniuk: Prawo…, p. 139.
17 M. Kępiński, in: Handbook of Polish Law. Eds. W. Dajczak, A.J. Szwarc, 

P. Wil iński. Warszawa—Bielsko-Biała 2010, p. 409.
18 See more W. van Gerven, J. Lever, P. Larouche, Ch. Von Bar, G. Viney: 

Torts. Scope of protection. Oxford 1998, pp. 203—206. Conf. to the Swiss law 
19 M. Kępiński, in: Handbook of Polish Law…, p. 409.
20 A. Wolter, K. Ignatowicz, K. Stefaniuk: Prawo…, s. 137, 184.
21 “Journal of Laws” No. 178, item 1478.
22 The Sejm of the Republic of Poland, IV term, Document No. 3434, p. 1, http://orka.

sejm.gov.pl/Druki4ka.nsf/wgdruku/3434/$file/3434.pdf (accessed on 4 August 2017). 
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gations, were only able to refer disputes to arbitration where the disputes 
in question concerned economic rights23.

However, under the present Article 1157 Code of Civil Procedure 
(KPC), subject to the exceptions provided for by law, the parties may re-
fer disputes concerning economic and non-economic rights to an arbitra-
tion tribunal, as long as such rights may be subject of a court settlement, 
with the exception of cases involving the payment of alimony24.

The different views in the literature concern the question as to wheth-
er the requirement that the rights may be subjected to court settlement 
affects both categories of rights: economic and non-economic25. Some au-
thors argue that the criterion applies only to non-economic rights, which 
historically explained the introduction of the division of economic and 
non-economic rights to Article 1157 KPC during the legislative work26.

Looking again at the contents of Article 1157 KPC, it seems that the 
division into economic and non-economic rights does not play any cru-
cial role in assessing whether a case is capable of being decided through 
arbitration27. In spite of the fact that the wording of the provision is not 

23 R. Sikorski: General Issues…, p. 40.
24 The solution taken by the Polish lawmaker has been criticised in the doctrine 

conf. A.W. Wiśniewski: Międzynarodowy arbitraż handlowy w Polsce. Status prawny 
arbitrażu i arbitrów. Warszawa 2011, pp. 194, 195; also in connection with the history of 
that regulation I. Ba łos: Zdatność arbitrażowa sporów dotyczących patentu. Warszawa 
2017, pp. 188—191.

25 K. Weitz, in: J. Ciszewski, T. Ereciński, P. Grzegorczyk, K. Weitz: 
Kodeks…, p. 836.

26 A. Ziel iński: Kodeks postępowania cywilnego. T. 2: Komentarz do art. 507—
1217. Warszawa 2006, s. 1359; R. Morek: Mediacja i arbitraż (art. 1831—18315 k.p.c. 
— art. 1154—1217 k.p.c.). Komentarz. Warszawa 2006, s. 115, nb. 4; K.A. P iwowar- 
czyk: Umowa o arbitraż w świetle ustawy z 28 lipca 2005 r. o zmianie ustawy Kodeks 
postępowania cywilnego. “Prawo Spółek” 2006, No. 6, p. 51. 

27 So i.a. Ł. B łaszczak, M. Ludwik: Sądownictwo polubowne (Arbitraż). War-
szawa 2007, s. 100; K. Falkiewicz, R. Kwaśnicki: Arbitraż i mediacja w świetle 
najnowszej nowelizacji Kodeksu postępowania cywilnego. “Przegląd Prawa Handlowe-
go” 2005, nr 11, pp. 33, 34; T. Ereciński: Zdatność arbitrażowa (art. 1157 k.p.c.). In: 
Międzynarodowy i krajowy arbitraż handlowy u progu XXI wieku. Księga pamiątkowa 
dedykowana doktorowi habilitowanemu Tadeuszowi Szurskiemu. Eds. P. Nowaczyk, 
S. P ieckowski, J. Poczobut, A. Szumański, A. Tynel. Warszawa 2008, pp. 9, 
10; A.W. Wiśniewski, in: “System Prawa Handlowego”. T. 8: Arbitraż handlowy. Red.  
A. Szumański. Warszawa 2010, p. 234; A. Wolak-Danecka: Rozstrzyganie sporów 
przez sąd polubowny — próba ujęcia zdatności arbitrażowej. “Rejent” 2013, No. 4, p. 129; 
I. Ba łos: Zdatność…, p. 191; K. Weitz, in: J. Ciszewski, T. Ereciński, P. Grze -
gorczyk, K. Weitz: Kodeks…, pp. 836, 837; conf. also resolution of SN of 7 May 2009, 
III CZP 13/09, OSNC 2010, No. 1, item 9 and a resolution of SN of 23 September 2010, 
III CZP 57/10, OSNC 2011, No 2, item 14. 
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completely clear, which leads to controversies in the doctrine28, in the end 
it is the criterion of whether the dispute can be settled (settleability, Pol-
ish: zdatność ugodowa) that decides on its arbitrability29. 

Disputes concerning rights arising out of legal relationships that, un-
der the provisions of substantive law, are not capable of being legally 
transferred or waived by the parties, cannot be settled, but the lack of 
settleability may be a consequence of the legal nature of a given right, 
rather than an express exclusion provided for under the provisions of ap-
plicable laws30. A dispute is not capable of being resolved by arbitration 
when, in light of the provisions of substantive law, a given part of a legal 
relationship, or the resulting rights or obligations, are not capable of be-
ing transferred or waived by the parties31. The typical examples of such 
disputes given by the doctrine cover such cases as those pertaining to 
divorce, separation, annulment of marriage, parental authority, affilia-
tion of a child and adoption32.

Now, returning again to personality rights in the sense defined above, 
further reconsideration should be given to the interplay between the ab-
solute legal character of such rights and arbitration, which is an institu-
tion based on an arbitration agreement. The relative nature of arbitration 
always causes trouble when the case may concern rights of a third party.

Traditionally, most disputes resolved through arbitration are cases of a 
contractual nature. As a result of the ‘commercialisation of personal goods’, 
it is nowadays also possible that the contractual dispute may concern the 
infringement of these goods33. An example of this can be found from the 
provision of Article 4.7.2 sec. 2 of the UNIDROIT Principles of International 
Commercial Contracts, which gives the aggrieved party in a case of non-
performance of the contract, the right to damages covering non-pecuniary 
harm, which includes, for instance, physical suffering or emotional distress.

28 Conf. A.W. Wiśniewski, in: “System Prawa Handlowego”. T. 8: Arbitraż han-
dlowy…, p. 234; R. Sikorski: General Issues…, p. 42; K. Weitz, in: J. Ciszewski,  
T. Ereciński, P. Grzegorczyk, K. Weitz: Kodeks…, p. 836.

29 K. Weitz, in: J. Ciszewski, T. Ereciński, P. Grzegorczyk, K. Weitz: 
Kodeks…, p. 837.

30 Conf T. Ereciński, K. Weitz: Sąd arbitrażowy. Warszawa 2008, p. 120;  
R. Sikorski: General Issues…, p. 43; K. Weitz, in: J. Ciszewski, T. Ereciński,  
P. Grzegorczyk, K. Weitz: Kodeks…, p. 835.

31 K. Weitz, in: J. Ciszewski, T. Ereciński, P. Grzegorczyk, K. Weitz: 
Kodeks…, p. 835.

32 Conf. e.g. R. Sikorski: General Issues…, p. 43. 
33 As an aside, it should be noted the first appearances of granting ‘moral damages’ 

within the scope of investment arbitration, conf. C. Mc Lachlan, L. Shore, M. Wei-
ninger: International Investment Arbitration, Substantive Principles. 2nd ed. Oxford 
2017, pp. 447—450 and the cases presented there.
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In spite of the fact that the tendency to cover immaterial harm within 
the frame of contractual liability has spread since the first edition of the 
UNIDROIT Principles (1994), including in European private law34, most 
cases concerning an infringement of a personal right are still tortious by 
nature. 

The question as to whether the tort may be the subject of a dispute 
that can be resolved in arbitration concerns both its arbitrability, as 
well as the objective scope of the obligations arising from the arbitration 
agreement. 

The question posed above — despite the complicated issues concern-
ing the links between the tort committed and the contract — encom-
passes the problem of the arbitrability of tortious disputes. There is noth-
ing in either domestic35 or international36 case law37 to suggest that, in 
principle, disputes arising from non-contractual obligations — including 
both obligations from torts and unjust enrichment, as well as the man-
agement of the affairs of another without mandate (negotiorum gestio), 
could not be included within the ambit of arbitration proceedings. It is 
worth mentioning here the opinion of E. Gaillard, who points out that 
this also occurs in cases where the basis of an action is a claim made in 
connection with an act that is contrary to public policy38. In such cases, 
arbitrators usually consider themselves competent to resolve the case, 
even though this gives rise to a risk that the award of the arbitration 
tribunal may be subsequently challenged in order to ensure the correct 
application of authoritative rules of this kind39.

M. Tomaszewski emphasises that the issue is clear where the parties 
conclude an arbitration agreement after the emergence of a dispute relat-
ing to a non-contractual obligation40. However, one can argue that such 
situations rarely occur in practice.

34 Conf e.g. Leitner v. TUI GMBH&Co., ECJ 12.03.2002, C-168/00. EurLex  
nr 62000J0168. See more V.V. Palmer: General introduction. In: The Recovery of Non-
Pecuniary Loss in European Contract Law. Ed. V.V. Palmer. Cambridge 2015, p. 1 ff.

35 M. Tomaszewski, in: “System Prawa Handlowego”. T. 8: Arbitraż handlowy…, 
p. 326.

36 E. Gai l lard, in: Fouchard, Gaillard, Goldman…, p. 306.
37 ICC Final Award in case 6216. “ICC International Court of Arbitration Bulletin” 

2002, vol. 13, No. 2, p. 58 et seq.; ICC Final Award in case 6618. “ICC International Court 
of Arbitration Bulletin” 2002, vol. 13, No. 2, p. 64 et seq.; Interim Award in case 9517. 
“ICC International Court of Arbitration Bulletin” 2002, vol. 13, No. 2, p. 87.

38 Cf. the remarks made on this term in a comparative context: J.-F. Poudret,  
S. Besson: Comparative Law…, pp. 856—858.

39 E. Gai l lard, in: Fouchard, Gaillard, Goldman…, p. 306.
40 M. Tomaszewski, in: “System Prawa Handlowego”. T. 8: Arbitraż handlowy…, 

p. 326.
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An even less likely possibility — although one that cannot be exclud-
ed — is that the parties may conclude an agreement providing, a priori, 
that all disputes potentially arising between them in connection with 
any torts committed will be resolved by an arbitration tribunal41. The 
problem is, however, that, unlike in the case of contractual obligations, 
the parties to a legal relationship cannot, as a rule, be determined in ad-
vance with sufficient certainty with respect to torts, and the involvement 
of third parties in such cases is always likely. This is important since,  
in principle, arbitration agreements do not cover third parties42. 

Another situation occurs where an arbitration clause is contained  
a contract and one of the parties commits a tort causing the infringe-
ment of a personality right of the other party in the course of performing 
the contract in question, or in connection with performing it, as well as 
where the very conclusion of the contract, or the inclusion of a specific 
provision therein, constitutes a tort43. 

In a case of concurrent liability in contract and in tort, unlike in 
other cases where arbitrability is the only issue at stake, the scope of 
the competences of the arbitrators also need to be considered in light  
of a specific arbitration agreement. These are determined on the basis of 
the interpretation of the statements of intent made by the parties to the 
arbitration agreement in question44. The prevailing opinion among legal 
commentators and academics is that the interpretation of the arbitration 
clause to be applied in such cases must allow for the clause in question 
to be extended also to ex delicto claims (claims in tort) arising concur-
rently with ex contractu claims (claims in contract), where the relevant 
arbitration clause expressly states that it is intended to apply also to 
disputes arising in connection with the given contract, and provided that 
the governing law for the given contract allows for such a concurrence of 
claims45. 

41 G. Żmij: Arbitration agreement, in: Ł. B łaszczak, R. Sikorski, M. Zacha-
r iasiewicz, K. Zawiślak, G. Żmij: Polish Arbitration Law. Transl. B. F i l ipowicz,  
J. Rewiński, B. Gessel Kal inowska vel Kal isz (ed.)…, p. 137.

42 Ibidem.
43 Conf. as to the act of unfair competition, see more G. Żmij: Arbitration…, pp. 132 

ff. Because of the present consent of the aggrieved party it may rarely concern the “clas-
sical” torts affecting personality rights.

44 J.-F. Poudret, S. Besson: Comparative Law…, p. 265.
45 E. Gai l lard, in: Fouchard, Gaillard, Goldman…, p. 306; M. Tomaszewski, in: 

“System Prawa Handlowego”. T. 8: Arbitraż handlowy…, p. 327; G. Żmij: Arbitration…, 
s. 138.
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In the statement of reasons for the decision dated 5 February 200946, 
the Polish Supreme Court emphasised that, “according to the views 
presented by legal scholars, including disputes on contractual relations 
within the jurisdiction of the arbitration tribunal means that the juris-
diction of the tribunal would extend to all claims for the performance of  
a contract, claims arising in the event of the non-performance or im-
proper performance of a contract, claims for the restitution of unjustified 
benefits arising due to the invalidity of a contract or the withdrawal from 
such a contract, as well as claims in tort in cases where they arise from 
events that concurrently constitute the non-performance or improper 
performance of a contract”47.

This view was repeated in the decision of the Supreme Court dated  
24 October 201248. However, in concluding its reasoning, the Court empha-
sised that, “whether such a situation has indeed taken place is dependent 
upon the terms and conditions of the contract concluded by the parties”49.

By the way, it could be mentioned that labour law disputes may also 
concern personal rights (e.g. cases of bullying in the workplace), where 
Article 1164 KPC provides for stricter requirements concerning ar-
bitration agreements encompassing such disputes. In accordance with 
the provision in question, such agreements may only be concluded after  
a dispute has arisen, and must be made in writing.

As an aside, it should be mentioned that corporate rights are con-
sidered in the literature merely as economic rights50. Without trying to 

46 Decision of the Supreme Court dated 5 February 2009, case ref No I CSK 311/08, 
http://www.sn.pl/sites/orzecznictwo/Orzeczenia2/I%20CSK%20311-08-1.pdf (accessed 
on 4 August 2017).

47 Conf. G. Żmij: Arbitration…, p. 119.
48 Decision of the Supreme Court dated 24 October 2012, case ref. No IV CKN 35/12, 

LEX No. 1232776, http://www.sn.pl/sites/orzecznictwo/Orzeczenia2/III%20CSK%2035-
12-1.pdf (accessed on 4 August 2017). 

49 Conf. G. Żmij: Arbitration…, p. 119.
50 Conf. i.a. A.W. Wiśniewski: Prawo o spółkach. Podręcznik praktyczny. T. 3: 

Spółka akcyjna. Warszawa 1993, pp. 122—124; M. Romanowski: Podział…, p. 32;  
M. Tomaszewski: O zaskarżaniu uchwał korporacyjnych do sądu polubownego — uwa- 
gi „de lege ferenda”. „Przegląd Sądowy” 2012, No. 4, p. 23; S. So łtysiński: Granice  
zdatności arbitrażowej sporów korporacyjnych ze szczególnym uwzględnieniem 
zaskarżania uchwał organów spółek: zarys najważniejszych kwestii spornych. In: Spo-
ry korporacyjne w praktyce arbitrażowej — perspektywa polska i niemiecka / Gesells-
chaftsrechtliche Streitigkeiten in der Praxis der Schiedsgerichtsbarkeit — Polnische 
und Deutsche Perspektiven. Eds. W. Jurcewicz, K. Pörbacher, C. Wiśniewski. 
Warszawa 2017, p. 36, German version, p. 211; A. Szumański: „Przeszkody prawne” 
w przyjęciu kognicji sądów arbitrażowych w sporach o zaskarżanie uchwał zgromadzeń 
spółek kapitałowych (uwagi „de lege lata” oraz „de lege ferenda”). In: Spory korporacyjne 
w praktyce arbitrażowej…, pp. 114—115, German version p. 296 (with some doughts); 
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resolve the problem of the legal character of corporate disputes (which is 
finally not decisive for arbitrability), here it can only be mentioned that 
the Polish regulations on arbitration also contain provisions dedicated 
to corporate disputes. Pursuant to Article 1163 § 1 KPC, an arbitration 
agreement concerning disputes over the relationships between a compa-
ny and its shareholders contained in the deed of the company’s formation 
(articles of association) of a commercial partnership or company will bind 
the company and the partners (members) or shareholders thereof. This 
provision — pursuant to § 2 of the article in question — applies accord-
ingly to arbitration agreements contained in the articles of association of 
cooperatives or associations. 

Last, but not least, it can be stressed that, in spite of the fact that 
some aspects of disputes concerning intellectual property rights may be 
of a non-economic nature, the question can always arise as to whether 
they can be examined by a court of law. Personal (or moral) rights are 
closely related to, and discussed in the context of, copyrights, design 
rights, and trademarks51. Nothwithstanding the general differences be-
tween the common law and Continental laws (which also do not repre-
sent any common approach), claims concerning liability for the infringe-
ment of a personal right should be treated as arbitrable52.

The other question may occur with respect to disputes that have, to 
a certain extent, been placed within the scope of special administrative 
proceedings — e.g. contentious proceedings before the Polish Patent Of-
fice53. Thus, it is widely accepted in the doctrine that only those disputes 
that could be examined by the court will be considered arbitrable54. Not-
withstanding the latter, I. Bałos argues that disputes concerning the 
personal rights of the inventor, i.e. his or her authorship, are to be clas-
sified as arbitrable55. She also proposes to establish a permanent court

W. Jurcewicz, C. Wiśniewski: Zdatność arbitrażowa sporów korporacyjnych — per-
spektywa polska. In: Spory korporacyjne w praktyce arbitrażowej…, p. 160, German 
version, p. 349; contrary to that opinion T. Ereciński, K. Weitz: Sąd arbitażowy…, 
pp. 118—119 and judicial decisions there.

51 Conf. P. Chrocziel, B. Kosolowsky, R. W hitener, W. Pr inz zu Waldeck 
und Pyrmont: International Arbitration…, München 2017, p. 18. 

52 Ibidem, pp. 18, 19. See also the Table presenting the question of arbitrability of 
main IP rights in key jurisdictions on pp. 19—24.

53 R. Sikorski: General Issues…, p. 44. Contrary to that opinion I. Ba łos: 
Zdatność… , p. 211.

54 T. Ereciński, K. Weitz: Sąd arbitrażowy…, p. 117; R. Sikorski: General  
Issues…, p. 44.

55 I. Ba łos: Zdatność…, pp. 221, 222.
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of arbitration specialising in the settlement of disputes concerning intel-
lectual property rights56. 

In the Swiss judicature57 and literature58 there appears a view where-
by non-economic rights can be decided by the arbitration tribunal within 
the frame of an economic dispute only as the preliminary question (Vor-
frage). Transposing this opinion to the Polish law of arbitration, it would 
be possible to argue that, also in Poland, the arbitration tribunal can 
decide over the preliminary question of a non-settleable personal right 
as a preliminary question. However, it is rather doubtful whether such  
a (preliminary) decision would be binding on the competent court of law 
in its decision in this regard as a main question. 

At the end of the day, facing the modern tendency of commercialising 
personality rights (the spreading category of so-called “hybrid” rights59), 
the division of rights into economic and non-economic rights as a crite-
rion used by the lawmaker in shaping arbitrability, seem slowly to lose 
its significance in the future. Despite the global tendency to increase the 
arbitrability of disputes60, it is of course understandable for the lawmaker 
to tend to control the scope of admissibility of arbitration as a dispute reso-
lution mechanism (because of the protection of important public or social 
interests)61. However, the main problem remains the certainty of law.

In conclusion, it can be argued that the solution taken by Polish law-
maker in Article 1157 KPC is rather unnecessarily complicated. The 
ostensibly unambiguous wording of that article does not suffice the re-
quirement of legal certainty. Thus a group of experts in Polish arbitra-
tion law has presented among others a proposal of amendment of the pre-
sent regulation in a White Book62, which reads “Subject to the exceptions 

56 I. Ba łos: O potrzebie utworzenia stałego sądu polubownego do spraw własności 
przemysłowej. “Przegląd Prawa Handlowego” 2014, No. 2, p. 51.

57 BGE 118 II 193, E 5.a.
58 J. K renn-Kostkiewicz: IPRG LugÜ Kommentar, Bundegesetz über das Interna-

tionale Privatrecht, Lugano Überaeinkommen und weitere Erlasse. Zürich 2015, p. 266.
59 M. Romanowski: Podział…, p. 24
60 See more J. Zra łek: Znaczenie miejsca arbitrażu w erze globalizacji postępowania 

arbitrażowego. Warszawa 2017, p. 34 ff.
61 Critical arguments against the criterion of public interest as the justification of ar-

bitrability of disputes concerning economic rights with doubts of a constitutional charac-
ter are expressed by A.W. Wiśniewski, in: “System Prawa Handlowego”. T. 8: Arbitraż 
handlowy…, pp. 242, 243. 

62 Ł. B łaszczak, R. Sikorski, M. Zachar iasiewicz, K. Zawiślak, G. Żmij: 
Biała księga. Propozycje zmian legislacyjnych mających na celu ulepszenie ram prawnych 
sądownictwa polubownego w Polsce. Eds. B. Gessel Kal inowska vel Kal isz,  
M. Zachar iasiewicz. Warszawa 2014. That proposal is very similiar to the earlier pro-
posal of the Codification Comission of the Civil Law (2010) presented in: A. Szumański:  
„Przeszkody prawne”…, p. 129.
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provided for by law, the parties may refer disputes concerning economic 
rights to an arbitration tribunal with the exception of cases involving the 
payment of alimony. Parties may refer disputes concerning non-economic 
rights to an arbitration tribunal as long as such rights may be subject of 
a court settlement”63. Such a small change seems to be a little step in the 
right direction.

63 Ibidem, pp. 17, 18.
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